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on a financial statement designates a 
company with a capital structure and 
substantial reserves reflecting a proper 
relationship to policy Jiability 


This Symbol 


on a policy means the utmost in title 
protection assured by a company with 
sound underwriting principles and 
simplified and realistic practices 


[This Symbol 


wherever it appears identifies Lawyers 
Title Insurance Corporation—a com- 
pany known nationally for its superior 
service and protection and fair and 
equitable treatment of all policy- 
holders. It is a reminder to millions 
of policyholders that 


Chere is no better title insurance than 


a policy issued ‘by 


lawyers Title 
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This Month’s Cover 








On this month’s cover we honor Hugo Grotius (Huig van 
Groot in Dutch), author of the first great treatise on modern 
international law De Jure Belli et Pacis, born in Delft in 
1583. Grotius had a distinguished career as a jurist and 
statesman in his native Holland until political events led 
to his imprisonment. He escaped with the aid of his wife, 
and his great work was ‘written in exile in France. He later 
became the ambassador of Sweden to France, but he appears 
not to have been hapry in this position and he requested 
that he be recalled. He died in 1645 in Germany. 
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Charles S. Rhyne 


International law and _ interna 
tional events headlined most of the 
news stories growing out of our As- 
sociation’s New York-London Meet- 
ing. The opening session was held 
most appropriately in the General 
Assembly Hall of the United Na- 
tions. The Chief Justice of the 
United States, the Lord Chancellor 
of Great Britain and other great 
speakers stressed the need for the use 
of law in solving international dis- 
putes. The Attorney General of the 
United States suggested a new “law 
of nations,” and at the final session 
Sir Winston Churchill made a his- 
toric address on international affairs. 

At the very time of our Meeting 
the Disarmament Commission of the 
United Nations was also meeting in 
London. World-wide attention was 
attracted to the disarmament dis- 
cussions by the dramatic flight of 
our Secretary of State to London in 
an attempt to salvage something 
from the apparent failure of the 
long-drawn-out negotiations. 

With the spotlight thus focused 
upon the need to formulate some 
plan to maintain peace in the world, 
the Board of Governors created a 
new International Law Planning 
Committee to make an over-all sur- 
vey of what the American Bar has 
done, is doing, and should do to fur- 
ther the use of the rule of law in the 
peaceful settlement of disputes be- 
tween nations. 

Thomas E. Dewey, former Gov- 
ernor of New York, has accepted the 
chairmanship of this all-important 
Committee. Serving with him on the 
Committee will be Eugene D. Ben- 


nett, of San Francisco, Walter Cum- 
mings, Jr., of Chicago, Charles A. 
Horsky, of Washington, D. C., and 
Phillip H. Lewis, of Topeka, Kan- 
SAS, 

A study of the reasons why dis- 
of the 
maintain 


armament agreements 
failed to 
veals a basic inability to develop a 
completely acceptable method of 
weighing armed might. Nations have 
disregarded such agreements because 
they felt unequally treated and an 


past 


have peace re 


arms race and then war have always 
followed. The rule of law, when used 
as the basis for settling disputes be- 
tween nations, avoids this difficulty 
as all nations would be on a basis of 
equality. The rule of law also avoids 
the inherent defect in schemes for 
world government of inability to 
equate economic and other strength 
with voting power. All factors con- 
sidered, the rule of law thus offers 
the best growing point for plans for 
a lasting peace. 

The atomic and hydrogen bombs 
and the tremendous rocket power 
demonstrated in the launching of the 
Sputniki have attuned the people of 
the world to an overwhelming de- 
sire for peace which is probably 
stronger than any other such desire 
in all history. This desire, if directed 
properly, will crystallize world-wide 
public opinion back of the need for 
the rule of law to fill the gap in civ- 
ilization’s legal structure that now 
exists. Here a great opportunity will 
be won or lost by lawyers—an op- 
portunity to insure peace under law. 
We must build upon the experience 
of the past and the possibilities of the 


present to insure a peaceful future. 
To do this, we lawyers must evalu- 
ate world law and develop new law 
international machinery 

maintain essential na- 


and new 

will 
tional sovereignty, yet still provide 
for peaceful settlement of disputes 
the rule of 


which 


between nations under 
law. 

One of the greatest public services 
open to bar associations throughout 
the world is, therefore, the oppor- 
tunity to help mobilize the prestige 
and power, the sanity and skill, the 
judgment and the judicial tempera- 
ment of the lawyers of the world in 
behalf of this goal of peace under 
law. By launching this new in- 
ternational law planning program, 
the American Bar Association—the 
world’s largest association of lawyers 
-has stepped to the forefront and 
shouldered its responsibility to help 
fashion a workable legal structure 
under which nations may settle dis- 
putes on a basis of equality. That 
laymen as well as lawyers realize 
our responsibility here is demonstrat- 
ed most ably by the moving plea 
of Henry R. Luce in the May, 1957, 
issue of this JOURNAL for a “law-ful” 
world. 

If this complex program for peace 
under law is to gain momentum, 
there must be clearly defined objec- 
tives and responsibilities and com- 
mensurate priorities. This is a char- 
acteristic required for progress on 
any bar association program. In de- 
fault of a dramatic program and 
centralized responsibility for its ex- 


(Continued on page 1097) 
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Views of Our Readers 





® Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 
itself the right to select the communications or excerpts therefrom which it will 
publish and to reject others. The Board is not responsible for matters stated or 


views expressed in any communication. 





No Reason to Amend 
the Federal Rules 


In the August issue of the Jour- 
NAL there was a timely article re- 
lating to discovery problems in a 
protracted antitrust action by the 
United States against multi-defend- 
ants. 

The author several times correctly 
stated that in such actions, the spirit 
of the Federal Rules—a just, speedy, 
and inexpensive decision—is being 
disregarded. But he failed to cite 
and discuss United States v. Procte) 
& Gamble, 19 F. R. D. 122, 128 
(D. C. N. J.), an important opinion 
granting discovery to the defendants 
of grand jury transcripts. In an ap- 
pendix to the opinion, there is a de- 
scription of a unique and highly ef- 
fective pretrial procedure. 

The procedure was unique be 
cause the court took the “firm course 
of action” urged by the judicial con- 
ference to prevent costly procedure 
while also developing issues. The ef- 
fectiveness of the procedure is stated 
by the court: 

When the plaintiff filed three omni 
bus motions under Rule 34, designat- 
ing by category descriptions the types 
of documents sought from the three 
manufacturing defendants, the court 
studied the lengthy descriptions. It 
would have been impossible to de 
cide intelligently the 
whether plaintiff's assertion of “good 
cause” for the production of the doc 
uments was outweighed by defendants’ 
assertion that additional production 
would force them to undergo an un- 


issue, viz., 


reasonably disruptive and expensive 
file search. The court also was greatly 
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concerned about plaintiff's failure to 
reveal sufficient relevant facts which it 
had discovered from defendants’ ear- 
lier production of documents. By sug- 
gesting a procedure the court hope- 
fully anticipated that if plaintiff would 
reveal its facts defendants would con- 
sent to produce some documents, there- 
by limiting plaintiff's requests for docu 
ments in a greatly modified substitute 
motion. Happily, to date it appears 
that plaintiff's motions are or will be 
entirely unnecessary. 

April 19, 1955, was the happy day 
on which all counsel appeared in 
court and presented consent orders 
covering all of the Rule 34 motion 
except documents relating to market 
position. Counsels’ comments regard 
ing the effectiveness of the procedure 
which resulted in the consent orders 
encouraged the court to write this 
description. . . . 


Here, then, was a job well done 
within the framework of the Rules 
as they now stand. There was no 
need either for the amendments to 
the Rules or the legislation asked 
by the JOURNAL’s author. 

DoNALD A. ROBINSON 


Newark, New Jersey 


He’s Grateful 
to Mr. Gerhart 

“Practicing Law” by Mr. Gerhart 
in the September issue of the AMER- 
ICAN BAR ASSOCIATION JOURNAL is 
one of the most inspiring articles for 
the American lawyer that I have read 
in the nineteen years which I have 
been a member of the American Bat 
Association. 

My opinion is based upon over 
thirty years as a practicing lawyer 
in Oakland, 


California—which is 


not a small city—six years of Gov- 
ernment service in Washington, 
D.C., a former law partnership and 
as corporation counsel in my in- 
dividual capacity. 

I concur thoroughly with the au- 
thor that individual 
practice is the development of a self- 


“the result of 


reliant, courageous, well-rounded 
lawyer”. 

Furthermore, service to the com- 
munity, which our profession owes, 
is generally best given by the “in- 
dividual practitioner”. This view is 
based upon giving more than my 
share of time to bar association 
work, politics, church, fraternity and 
civic activities; in order to do this 
I am at my law office six days a 
week, beginning between 6:00 and 
7:00 o’clock every morning; and the 
most satisfying experience of all is 
being a husband and the sire of a 
large family. 

May I express my gratitude to 

Gerhart 
BaR 


through the 
Jour- 


Eugene C, 
AMERICAN 
NAL? 


ASSOCIATION 
Cyrit W. McCiean 


Oakland, California 


Public Relations 
Are for the Public 


As a vigilant reader of the AMER- 
ICAN BAR AssOcIATION JOURNAL, this 
writer takes leave to comment upon 
the letter of Edward D. Rosenberg 
concerning the positive approach to 
public relations. It appears that he 
very suggestion 
therein that is too often overlooked 


makes a timely 
by all levels of the organized Bar. 
Though I assent that our activities 
should be open to public scrutiny, 
I opine that it is the sore spots, so 
to speak, which are usually exhib- 
ited to the lay public. The portrayal 
of our Bar fellows upon the movie 
screen, 
media exemplifies what the laymen 
know of our work. Something should 


television and other news 


be done to change their vision. It 
cannot be materially altered by con- 
stantly pointing up our shortcom 
ings. We know what they are. How 
about our strong points! How about 
the complete subordination of the 

(Continued on page 1072) 














fi ioe ones @ «2s a «as 2a 


~~ Va 3 FF oe 









Gov- 
igton, 
> and 
y in- 


1e€ au- 
vidual 
a self- 
unded 


- com- 

owes, 
e “in- 
iew is 
in my 
jation 
ty and 
lo this 
Jays a 
0 and 
nd the 

all is 
e of a 


ide to 
h the 
Jour- 


LEAN 


AMER- 
AL, this 
it upon 
senberg 
oach to 
that he 
gestion 
rlooked 
ed Bar. 
ctivities 
crutiny, 
pots, so 
+ exhib- 
ortrayal 
e movie 
‘Tr news 
laymen 
x should 
ision. It 
by con- 


1ortcom 
re. How 
w about 
1 of the 
ge 1072) 











published monthly 


American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Asso- 
ciation endeavors to reflect so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Anti- 
trust Law; Bar Activities; Corporation, Banking and 
Business Law; Criminal Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; 
Legal Education and Admissions to the Bar; Mineral 
and Natural Resources Law; Municipal Law; Patent, 
Trademark and Copyright Law; Public Utility Law; 
Real Property, Probate and Trust Law; Taxation; and 
the Junior Bar Conference. Some issue special publica- 
tions in their respective fields. Membership in the 
Junior Bar Conference is limited to members of the 
Association under the age of 36, who are automatically 


enrolled therein upon their election to membership in 
the Association. All members of the Association are 
eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the JourNaAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the 
other Sections are as follows: Administrative Law, 
$5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Cor- 
poration, Banking and Business Law, $5.00; Crim- 
inal Law, $2.00; Insurance, Negligence and Compensa- 
tion Law, $5.00; International and Comparative Law, 
$5.00; Judicial Administration, $3.00; Labor Relations 
Law, $6.00; Mineral and Natural Resources Law, $5.00; 
Municipal Law, $3.00; Patent, Trademark and Copy- 
right Law, $5.00; Public Utility Law, $3.00; Real Prop- 
erty, Probate and Trust Law, $5.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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ACADEMY LECTURES 
ON LIE DETECTION 


Compiled and Edited by 


V. A. LEONARD 
President, The Academy for 
Scientific Interrogation (1956-57) 
Professor of Police Science 
and Administration 
The State College of Washington 
Pullman, Washington 


Providing the latest and most 
advanced information available 
concerning the techniques of in- 
terrogation and the use of the poly- 
graph and other instrumental aids 


in the detection of deception. 


INCLUDES: 


* Interrogation of the Subject 
* The Clinical Team Approach 


* Rights of the Subjects in Lie De- 
tector Interrogation 


Analysis of Compensatory Respon- 
ses and Chart Interpretation 


« The Question of Ethics 


* The Semantics of Question Prepa- 
ration 


¢ The Emotional Stress Meter 


PRESENTED BY OUTSTANDING EX- 
PERTS IN THE FIELD OF INTERROGA- 
TION AND DECEPTION DETECTION 


A Monograph in 
THE POLICE SCIENCE SERIES. 
edited by V. A. Leonard. 


Published August, 1957 


112 pages Sent on approval, $3.75 















3 NEW BOOKS FOR ATTORNEYS 


DEFENSE 
INVESTIGATION 


By 
EDWARD N. BLISS. JR. 


Chief Investigator 
Los Angeles County Public Defender 


California 


This book covers the entire field 
of criminal investigation from the 
viewpoint of the defense investi- 
gator, a viewpoint that has never 
heretofore been told. The experi- 
ence gained from investigating 
well over ten thousand felony cases 
has gone into making this book a 
guide not only for investigators, 
police officers and detectives, but 
a helpful reference book for attor- 
neys in the field of criminal juris- 


prudence. 


The presumption of inno- 
cence, the right of trial all 
are explained in PLAIN 
LANGUAGE for everyone 
to understand. 


THE PURPOSE OF THIS BOOK: 


To help establish a code of ethics 
to be followed as a defense in- 
vestigator 


To show the relationship of the 
police to the investigator 


* To demonstrate the fact that men 
sometimes lie, and through that 
lie an innocent man might go to 
the penitentiary 


To prevent such a miscarriage of 
justice is the purpose of this book 


Published 1956 


336 pages Sent on approval, $6.50 
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PSYCHIATRY 
AND THE CRIMINAL 


A Guide to Psychiatric Examinations 
for the Criminal Courts 


By 
JOHN M. MACDONALD 


Consulting Psychiatrist 
to the District Courts 


of Colorado 


Provides a practical guide to the 
psychiatric examination of the 


criminal or suspected criminal. 


SPANS ALL ASPECTS OF 
CRIMINAL FORENSIC PSYCHIATRY 
* The Origins of Criminal Behavior 
* Interviewing the Defendant 
* Simulation of Insanity 
* Ganser Syndrome 
* Amnesia and Narcoanalysis 


* Epilepsy, Alcoholism and Psycho- 
pathy 


Sex Psychopath Laws 


Tests of Criminal Responsibility 


The Psychiatrist in the Witness 
Stand 


Treatment and Punishment 


To be published: Fall, 1957 





Have you read “A Case for Traffic 
Law Enforcement” by R. J. Bergman 
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States, U. S. Possessions, Pan- 
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Jury 
Increases 
Condemnation 


Award By 
160% 


Perhaps no greater controversy can occul 
in the life of a business (or individual) 
than that involved in condemnation pro 
cedure for public improvements. Neither side 
is always right! Yet in some cases no com 
mon meeting ground appears to be present. 


Such was the case in a recent highway 
condemnation situation where the business 
involved was offered $45,000 for their prop 
erty ... representing a staggering loss. 


In a court action the jury, basing their 
decision upon an appraisal done by Marshall 
and Stevens staff of valuation engineers, in 
creased the condemnation award to $117,000 
An increase of 160°.* 


APPRAISAL FOR | 
SPECIFIC PURPOSES 


The above is but one of the many applica 
tions in which Marshall and Stevens experts 
are qualified to analyze your particular val 
uation problems and prepare for the follow 
ing purposes: fair market value, mergers, 
re-financing, insurance, proof of loss, income | 
(ax, purposes such as segregation of purchase 
price, inheritance tax, gift tax and catastro 
phe damage value, accounting and tax as 
sessment purposes for public agencies as 
well as private owners. 


(An international appraisal company, Mar 
shall and Stevens offers local personalized 
appraisal service. Offices in Chicago, Cincin- 
nati, Dallas, Denver, Detroit, Honolulu, 
lr. H., Houston, Los Angeles, Minneapolis, 
New York, Philadelphia, Phoenix, Rich 
mond, St. Louis, San Francisco, Vancouver, 
R. C. 


Complete information regarding Apprais 
als and You is available by writing Marshall 
and Stevens, 420 Lexington Ave., Dept. 123. | 
New York 17, New York today. 


----——-—--------7 


Marshall and Stevens 
| 420 Lexington Ave., Dept. 123 
| New York 17, New York 
| (0 Please send me the brochure 
“What Every Property Owner 
| Should Know” 
| () 1 am interested in appraisals relative 
to: 
| C) Tax matters [) Insurance 
| {}) Re-financing [} Accounting 
C]) Mergers [) Catastrophe 
| damage 
| Name 


Firm ~ Title 
Address 


City State 
am ee ee ee ee 


* Actual case history on file. 


1072 American Bar Association Journal 


(Continued from page 1068) 


lawyer's self to the best interests of 
his client and the law profession. 
How about something pointing out 
the role played by the lawyers in de 
fending pauper clients, as most are 
in criminal cases, and others against 
oppressive government and ofttimes 
sharp police practices. And ad in- 
finitum. 

As a further matter, I submit that 
the organized Bar ought to direct 
more of their public relations activi- 
ties to the public rather than to the 
Bar. Any lawyer admitted knows 
most of our problems. It is the public 
who should be made to know. It is 
they whom we serve. It is they to 
whom we owe our primary duty and 
who are always clamoring for more 
and bigger things from the Bar. My 
experience, short as it be, has taught 
me that as the lay public learns of 
our problems, the more pleased they 
become with our service and the 
more understanding they become ol 
our most difficult role in society, 

In conclusion, I suggest that the 
organized Bar do more for its mem- 
bers. This is one of the purposes of 
organization. However, many of our 
Bar colleagues will join with me in 
stating that the Bar has forgotten 
us; and that our only duty, right 
and purpose in existing is to fur 
nish more and better legal services 
to an ungrateful lay public and at- 
tempt as best we may to salvage a 
living somewhere and somehow in 
between. In short, the lawyers are 
inquiring, “What happened to the 
rights of lawyers?” “Are they less 
sacred than the rights of laymen?” 

Howarp C. ALLMAN 
Oklahoma City, Oklahoma 


The Butler Amendment 
and Basic Principles 


John R. Schmidhauser’s studious 
analysis in the August issue of the 
JOURNAL, and other reflections on the 
Butler Amendment can, more ably 
than I can, present pro and con the 
various provisions of the amend- 
ment. But I believe that members of 
the Bar as well as judges and the 


American people generally will 


profit from attempts to analyze 
the fundamental question whether 
judges should make their decisions in 
“step with the times” or according 
to immutable principles as applied 
to various and varying conditions. 
\re there immutable principles? If 
so, what are they? Are decisions to 
be made on an ad hoc basis accord- 
ing to what appears to our judicial 
leaders or so-called best minds to be 
best for the people generally or for 
the majority? 


Citing Justice Jackson’s The Strug- 


gle for Judicial Supremacy, Mr. 
Schmidhauser refers to the 1937 


court reorganization plan as “‘de- 
signed to protect the constitution- 
ally legitimate spheres of executive 
and legislative authority against ar- 
bitrary interference by the judici- 
ary”. He then speaks of use of con- 
gressional power to influence future 
court decisions as ‘“‘an interference 
with judicial independence”. Wheth- 
thus have 


er we interference by 


the judiciary or interference with 
judicial independence appears to de- 
pend on a quickly varying point of 
view. Pointing to the question which 
is not mentioned, much less consid- 
ered, is the statement that criticism 
in the past has been that “members 

were 
with the 


of the [Supreme] Court 
frequently out of step 
times’’. 

Without now going into the pros 
and cons of the Butler Amendment, 
it may be noted that Mr. Schmid- 
hauser refers to judges who were, 
as he puts it, in step with the 
times as “tolerant of social, economic 
or political innovations”, and he 
later equates such “tolerance’’ with 
“judicial self-restraint’”’, as he equates 
“dogmatic” with “subjective deci- 
sion-making”. Having thus charac- 
terized certain attitudes, Mr. Schmid- 
hauser mentions the importance of 
“the basic philosophical attitude of 
individual! Justices toward the nature 
of the judicial process”. 

Perhaps a reader will address him- 
self to the idea that judges who are 


(Continued on page 1074) 







































eae am 


_ POR ee EA A PLETE Le 


eater 





S20 ee 2 NT ieee od 


perenne = 

















1er 

in 
ng 
ied 


If 


to 


‘ial 
be 
for 


ug- 
Mr. 
37 
de 

on- 
ive 


ar- 


on- 
ure 
nce 
th- 
by 

‘ith 
de- 
of 
ich 
sid- 
ism 
eTS 
ere 
the 


ros 
ent, 
nid- 
ere, 
the 
mic 

he 
vith 
ALES 
eci- 
rac- 
nid- 
- ol 
- ol 


ure 


\im- 


are 


174) 





sa Pare coe meee PON 


SR ar 


bapasdsnchncaniiicane scot ioamecncemaie a eran ba 











MARKS OF A TRADE. The snake, famed for healing 
power, coils on Aesculapius’ staff, age-old medical 
sign. The Greek word “‘caduceus”’ is from the verb to 
proclaim, The proclaimers of old carried a wand or 
staff—a caduceus—as a sign of their authority. Mercury, 


as messenger of the gods, carried a caduceus with 2 
serpents twined about it to denote wisdom, and 2 


small wings at the top signifving dispatch, 





REG. U.S. PAT. OFF 2. U.S. PAT. OFF 


i 


“ORLON’ and “DACRON’” are trademarks, too 


and symbols of free enterprise—protect them! 


As the caduceus distinguishes the medical profession, our 
trademarks distinguish the unique qualities and character- 
istics of our two modern-living fibers. ‘“Orlon”’ distinguishes 
our acrylic fiber; “Dacron”, our polyester fiber. As we use 
and protect these trademarks, they become more meaningful 
and valuable both to consumers and to the trade. 

For handy folders on proper use of the trademarks 
“Orlon” and “Dacron”, write Textile. Fibers Department, 
Section AB, Room N-4531, E. I. du Pont de Nemours & Co 
(Inc.), Wilmington 98, Delaware. 


When using these trademarks, always remember to: 


Distinguish “Orlon”” and “Dacron” —Capitalize and use 
& P 
quotes or italics or otherwise distinguish by color, lettering, 


art work, etc. Describe then—Use the phrase “Orlon” 
acrylic fiber or “Dacron” polyester fiber at least once in any 
text. Designate them—In a footnote or otherwise designate 
“Orlon” as Du Pont’s trademark for its acrylic fiber and 
“Dacron” as Du Pont’s trademark for its polyester fiber. 


TEXTILE FIBERS DEPARTMENT 


REG. U.S. PaT.OFF 


BETTER THINGS FOR BETTER LIVING , THROUGH CHEMISTRY 
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The Library 
DELUXE 


STEEL 
SHELVING 


IN COLOR 





Four handsome plastelle 
colors with lifetime baked-on 
enamel finish: canyon coral, 
mist green, office gray, and 
sandalwood. Other colors to 
your specifications. 

FLEXIBLE—Deluxe boltless steel 
shelving can be adjusted on 1” 
centers. Add sections as you 
need them—no tools required. 


FINISHED APPEARANCE—Correct- 
ly proportioned, simple, func- 
tional lines with corniced top. 
SHELF SERVICE—Your local De- 
luxe Steel Shelving Dealer 
will help you lay out your 
library and provide quick 
service when adding sections. 
Call your Deluxe dealer or 
write the factory for full-color 
library shelving bulletin *503. 


[D[E|L/UlS=|B) 
DELUXE METAL FURNITURE CO. 


Warren, Pa. 
A division of Royal Metal Mfg. Co. 
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not “ideologically flexible” (this ap- 
parently means being out of step 
with the times) are guilty of “dog- 
matic subjectivity”’—it would seem 
rather that flexibility may reflect a 
subjective approach; also to the cu- 
rious notion that “dogmatic subjec 
tivity in the interpretative process” 
is not undesirable if it reflects doc 
trines which have been accepted by 
a majority of the people or at least 
have not been rejected. 

There can be no intelligent con 
clusions concerning judicial machin- 
ery and regulation until we have 
considered basic principles. Surely 
the JOURNAL will welcome discussion 
of such principles. 


Lioyp BUCHANAN 
Washington, D. C. 


Social Security 


Is a Bowl of Mush? 


. . . For some time this writer has 
been irritated by the inclusion of 
lawyers under the Social Security 
benefits provided by our Federal 
Government. The person or persons 
responsible for this merit something 
less than congratulations. In a time 
when “Big Government” is becom- 
ing a menace to our society, we, as 
lawyers, the most trusted guardians 
of personal rights and liberties, have 
sallied forth to place ourselves 
amongst those who demand paternal- 
ism. 

It seems to this writer the lawyers 
have surrendered a part of their tra- 
ditional independence for a bow! of 
mush. There is no constitutional 
basis for a “self-employment tax” o1 
for that matter, compulsory social se- 
curity. This nation declared its free- 
dom from England because of unfair 
taxation, yet we lawyers are willing 
to accede to the pressures of modern 
life and admit that the Federal Gov- 
ernment is capable of doing it bette: 
for us than we for ourselves. 

It also appears that the least the 
American Bar Association could have 
done, would have been to poll its 
members before supporting the ex 
tension of self-employment tax-social 
security into our ranks. The Ame 


ican Bar Association has failed to 
reach many members of the Bar for 
membership; could this be one of the 
reasons? It is hoped that future plans 
of the American Bar Association will 
not include such summary action as 
is clearly demonstrated in this Social 
Security matter. 
K. M. BRIDENSTINE 

Choteau, Montana 


The Girard Case— 
A Gesture of Appeasement 


It is unfortunate that decisions of 
courts of review often add nothing 
to the sum total of judicial precedent 
and give little comfort even to the 
successful litigant. Opinions are 
sometimes based on narrow ground 
or an unconsidered point of law, 
avoiding the issues which both liti 
gants considered important or gra 
tuitous observations or references 
which are unnecessary are tossed into 
the opinion in such a manner as to 
be only dicta. 

The opinion of the Supreme 
Court in the Girard case does both. 
If any opinion was ever adumbrated, 
as a dissenting Justice referred to a 
majority opinion of the Court in an- 
other case last year, then this is it. It 
is meager, vague and disconnected. 

The Government, of course, by 
unprecedented, unwarranted and 
perhaps unethical use of affidavits 
and hearsay statements, was able to 
gain its point and hold Girard. 
However, the Executive Depart- 
ments are trying to write something 
into the opinion that isn’t there in 
saying that the opinion is a refuta 
tion of the opinion of Chief Justice 
Marshall in 1811 in the Schooner Ex 
change case. The only reference the 
Court made to this case was one of 
those offhand observations that could 
be omitted without disturbing the 
trend of the decision. In fact, the in 
sertion of the reference breaks the 
chain of the Court’s reasoning. For 
this reason it can be only dictum. 

The Court’s decision is based sole 
ly on the Administrative Agreement 
with Japan, as amended by the 
subsequent Protocol and the waiver 


(Continued on page 1076) 
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More and more alert businessmen are now calling 
upon their attorneys for advice and counsel in 
discussions concerning financial aspects of their 
businesses. 

We believe that you'll be interested in reading 
two brief brochures which explain how factoring— 
a specialized form of commercial financing—is solv- 
ing many credit and financial problems arising 
from today’s competitive conditions. 

The first of these brochures, “Modern Factoring 
And How It Meets Today’s New Financial Require- 
ments,” is a reprint of one of the most comprehen- 
sive analyses ever published on the subject. It 
originally appeared here in the Journal. 

The second brochure, designed for distribution 
to your clients, discusses factoring in non-technical 
language. Its title is “The Protected Profit Program.” 


Both of these publications are available without 
cost or obligation to members of the legal profes- 
sion. Address your request to Mr. Walter M. Kelly, 
President, Commercial Factors Corporation, 2 Park 
Avenue, New York 16, N. Y. MUrray Hill 3-1200, 


specifying the publications and quantities desired. 














December 


1957 + VoL 43 





1075 





































Views of Our Readers 


a 
¢ 





call your local 





Baltimore, Maryland 


representative 


~ Fupecitry ano Deposit Company 








(Continued from page 1074) 

by the United States of its right to 
try Girard 
fense. The Court said that the issue 


for an on-duty ol- 
for decision narrowed down to the 
question of whether the Constitu- 
tion or legislation subsequent to the 
Security Treaty prohibited this wai- 
ver by the United States. The Court 
found there was no constitutional or 
legislative barrier to such a waiver. 

If the 
Schooner Exchange case is not to be 


reference made to the 


considered dictum, it can only be 
justified as serving to establish the 
fact 


can be changed by the express or im 


that rules of international law 


plied agreement of sovereign na- 
tions. This might bolster the finding 
by the Court that the Administrative 
Agreement had some validity. For 
this purpose it was not necessary to 
quote the Marshall opinion in full, 
which is perhaps regrettable. The 
quotation used is really the premise 
upon which the real conclusion of 


law in the Schooner Exchange case 
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is based. The full opinion recites 
three exceptions to the opening prem- 
ise and in these exceptions are 
found the real conclusion of law. 
Chis conclusion, as subsequently re- 
stated by our Supreme Court in Cole 
U.S. 509, is 


that an army permitted to march 


man v. Tennessee, 97 
through a friendly country or to be 
stationed in it by permission of its 
government or sovereign has exemp- 
tion from the civil and criminal jus 
tice of the place. This consent fon 
the exercise of jurisdiction by the 
visiting army is implied from the 
consent given for the presence of 
such forces. 

Since there was no implied agree- 
ment from our situation in Japan, 
this implied right having been sur 
the 
Agreement, there was no need for 


rendered by Administrative 
the Supreme Court in the Girard 
decision to quote the full opinion of 
the Schooner Exchange case. This 
omission can scarcely be considered a 
reversal of the conclusions previous- 
different 


lv reached on an entirely 


situation. Rather, the recitation of 
the premise from the Schooner Ex- 
change opinion is a reafirmation of 
the fact that a consent to the surren- 
der of jurisdiction by a sovereign 
host nation can be implied. 

It is very important to the pro- 
ponents and defenders of the Status 
of Forces agreements that the Gir- 
ard decision be considered as nulli- 
lying the Schooner Exchenge opin- 
ion. 

150 the 
preparation by our representatives of 


For almost years, until 
the NATO Status of Forces agree- 
ment, the States had _fol- 
the enunciated in the 


Marshall decision 


United 
lowed rule 
and insisted on 
keeping jurisdiction over its Armed 
Forces everywhere. But there was a 
surprising turnabout by our repre- 
sentatives who were engaged in a 
giveaway program to other nations 
and in order to justify their actions 
they claimed that there was no such 
Marshall 


They even ignored the rule as re 


rule of law as followed. 


stated in the United States Manual 


ac bi a 
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of Courts-Martial. Yheir only 
chance to sell their program to the 
Senate was to claim we had no such 
right under international law. There 
is too much contrary evidence against 
them, unless they can make their in 
terpretation of the Girard decision 
stick. It is a tortured stretching ot 
judicial opinion. 

Not long before the Girard deci- 
sion was rendered the Court decided 
the two court-martial cases of Reid 
v. Covert and Kinsella v. Krueger. 
On June 10, 1957, in its decision, 
the Court said: 


No agreement with a foreign na 
tion can confer power on the Con 
gress or on any other branch of govern- 
ment, which is free from the restraints 
of the Constitution. 


And it further said: 


It would be manifestly contrary to 
the objectives of those who created the 
Constitution, as well as those who 
were responsible for the Bill of Rights 
—let alone alien to our entire con- 
stitutional history and _ tradition—to 
construe Article VI as permitting the 
United States to exercise power un- 
der an international agreement with 
out observing constitutional prohibi 
tions. In effect, such construction 
would permit amendment of that doc- 
ument in a manner not sanctioned by 
Article V. The prohibitions of the 
Constitution were designed to apply 
to all branches of the National Gov- 
ernment and they cannot be nullified 
by the Executive or by the Executive 
and the Senate combined. 

It is absolutely impossible to rec- 
oncile the Girard decision with 
these pronouncements, or with oth- 
er decisions recently rendered in 
which the Court has been most zeal- 
ous in protecting the rights of in- 
dividuals. No consideration was giv- 
en to the personal constitutional 
rights of Girard in its decision. 

The conclusion is inescapable 
that the Court heeded the importu- 
nities of the Administration to pro- 
tect its actions, not on the basis of 
law or with regard to the Constitu- 
tion, but solely as another gesture of 
appeasement in our foreign rela- 
tions. 


Was there a touch of conscience 


visible in the last sentence of the 
opinion where the Court seems to 
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mental impressions. 
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invite Congress to determine the wis- 
dom of the arrangement and to pro- 
vide a legislative barrier to any repe- 
tition of such a case? 

FRANCIS BALL MELCHIOR 


Washington, D.C. 


Verbal Voodoo 
and Constitutional Rights 


Some decisions of the U. S. Su- 
preme Court carry implications fai 
beyond the immediate legal prob- 
lem presented. Such is the nature of 
Griffin v. Illinois, 351 U. S. 12. I 
have long sought to understand the 
philosophy which underlies much ol 
the recent innovation in constitu- 
tional law. The following is the text 
of a letter addressed to a professor 
at the University of Chicago which 
still remains unanswered. Perhaps 
some of the JOURNAL’s readers could 
provide the desired enlightenment. 

“Your views on the above decision 
have come to my attention; and since 
I suspect they reflect a legal philos- 
ophy whose virtue I have never suc- 
ceeded in perceiving, I am taking the 
liberty of expressing a few thoughts. 

“By the decisive opinions in the 
case, various members of the court 
proclaim that the Illinois law 
(which expressed no _ distinction 
whatever on a basis of pocketbook 
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contents) ‘denied’ or ‘withheld’ a 
right of review from indigent de- 
fendants. This use of language rings 
such a foreign note to me that I 
wonder whether my education in 
English has had a gap or two. In my 
view, a state which accords to every 
man (qua man, and not as the oc- 
cupant of some particular position 
or class in society) an opportunity 
for review, does not ‘withhold’ the 
right from anyone. The Constitu- 
tion, as I understand it, deals with 
rights, not with the allocation of 
funds forcibly extracted from others 
by the device we call taxation. 
“If the state fails to compel tax- 
payers to afford means to a special 
class it does not thereby ‘deny’ to 
the latter access to courts of review. 
We are not concerned here with the 
merits of altruism. There are many 
fine charitable organizations, formed 
on a voluntary basis, which afford 
help of various kinds to people in 
unfortunate circumstances. We as in- 
dividuals frequently engage in this 
kind of charity. But that is a totally 
different thing from the antics of a 
court obsessed with distributing 
funds extracted by force from oth- 
ers. If there are deserving people 
wholly without funds, either from 
their own assets or from the volun- 
tary help of others, the disability is 
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a practical or natural one having 
no scintilla of significance in a 
constitutional sense. If by reason of 
such poverty a man is starving, or is 
ill, or has no transportation, or edu- 
cation, or foresight or any other 
essential to the intercourse necessary 
for successful preparation and con- 
duct of litigation, is the state re- 
quired to supply them by forcing 
taxpayers to foot the bill? If the 
state fails to do so is it ‘denying’ or 
‘withholding’ justice? In my _ esti- 
mation no person with any semantic 
sense at all would say so. The ‘de- 
nial’ is found in states which en- 
gage in compulsory philanthropy and 
thus deny to the taxpaying citizen 
the right to decide how his money 
shall be used. 

“The coercive philosophy under- 
lying such developments is repulsive 
enough. But the thing that disturbs 
me most is the utter lack of word- 
sense displayed in this and other de- 
cisions of a similar vein. Perversion 
of word meanings is what under- 
mines reason and thus paves the 
way for statism. 

“It is not to be expected, of course, 
that the odd ratio decidendi now in 
vogue will be given any consistent 
application. Speculation on the fate 
of state policies in other areas is 
futile in the presence of the con- 
temptuous fashion in which logic is 
now entertained. Favorite formulae 
are given expression in one case and 
forgotten in another having no es- 
sential difference, no matter how 
much logic may protest. In my opin- 
ion the services of an expert in voo- 
dooism or mind reading, perhaps, 
would afford the litigant in our high- 
est court far more benefit than would 
those of a lawyer versed in reason and 
the principles of constitutional law. 

“IT am aware that you would dis- 
agree, but I should like to know how 
you explain the position—in terms 
of something higher, of course, than 
mere prediction of what a court 
will do in fact. If it is convenient, 
therefore, I would appreciate hav- 
ing your reaction to the above 
comments.” 

WALTER J. KLockaw, JR. 


East Moline, Illinois 
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Construing the Constitution: 


The New “Sociological” Approach 


by Thomas Raeburn White - of the Pennsylvania Bar (Philadelphia) 


Mr. White declares that the Supreme Court of the United States has adopted 
a new approach in construing the Constitution. Consciously or unconsciously, he 


writes, the Court is now following what Mr. Justice Cardozo once called the 


“method of sociology” in determining the extent of federal and state powers: the 


inquiry is not what the Constitution meant at the time it was adopted, but what 


the Constitutional Convention would have done if it had known present conditions. 
Mr. White examines in detail cases from the past twenty years to show why he 


thinks the Court is now using this approach to constitutional problems. 





Decisions of the Supreme Court 
of the United States in recent years 
have had the effect of greatly in- 
creasing the power of the central 
government by sustaining as valid 
congressional legislation in certain 
fields beyond the limits previously 
held to exist, and in other instances 
state 
laws 


have relaxed restrictions on 


power by approving state 
which under earlier decisions would 
have been held to be unconstitu- 
tional. 

This study has been undertaken 
in the hope that it may throw some 


light upon the question as to how 


these great changes have come 
about, 
Ever since McCulloch v. Mary- 


land! it has been held that the Con- 
stitution sheuld be adapted to new 
conditions as they arise. But while 
the Supreme Court has faithfully 
followed Marshall's opinion in that 
case and has been liberal in constru- 
ing the power of Congress to use 
means “necessary and proper” in 
the execution of its express powers, 


it has never until recently assumed 
to change the construction of the 
meet 
tions. That it has done so, however, 


Constitution to new condi- 
is apparent from some of its deci- 


sions and it is reasonable to con- 
clude that a different theory of the 
proper method of construing the 
Constitution has been followed by 
This method, whether 
consciously adopted or not, is evi- 
dently the “method of sociology” 
which was well explained by the 
late Justice Cardozo before his ap- 
pointment to the Supreme Court.” 
He refers to judicial interpreta- 
tion of statutes in France, pointing 
out that the inquiry is not what the 
legislator willed when the law was 
passed but what he would have 


the Court. 


willed had he known present condi- 
tions,® that he has no 
doubt that this method of constru- 
ing a statute will be applied “with 
increasing frequency” in the future 
“to fix the scope and meaning of the 


and says 


broad precepts and immunities in 
state and national constitutions’’.4 

It appears to be the opinion of 
the author that by the “method of 
sociology”, a constitution, in the 
light of conditions found to exist at 
the time, may be construed to have 
a meaning different from that which 
it had when adopted by the people, 
in order to sustain as valid a law 
which in the Court’s opinion accom- 
plishes a desirable object, provided 
it is not such that “right-minded 
men and women” would regard it as 
arbitrary and oppressive.® 

One of the grievances of the peo- 
ple at the time the Constitution of 
the United States was adopted was 
price-fixing by law of commodities 
in common use. The extent to 
which this was done is indicated by 


some references in the margin.® 





1. 4 Wheat. (U.S.) 316 (1819). 

2. Cardozo, THe NaTurRE oF THE JUDICIAL 
Process, page 76 et seq. (1921). 

3. Id. at 84. 

4. Id. at 85. 

5. Id. at 91 


6. In the laws agreed upon in England, as 
quoted in the Duke of Yorke’s Book of Laws 
(1676-1682), it is provided (Chapter 33, page 
115) that “...Strong beer, and Ale, made of 
Barley malt, Shall be sold for not above two 
pennies, Sterling. a full Winehester quart; and 
all Beer or Drink made of Molasses shall not 
exceed one penny a quart.” 


In Chapter 99, id. at 139, so-called “ordinar- 
ies” were required to be licensed for the ac- 
commodation of travelers, and “. . . No such 
keeper of an Ordinary shall Demand above 
seven and one half pence a meal by the head; 
which meal shall Consist of beef or pork, or 
such like produce of the Countrie, and Smal! 
beer; And of a footman, hee shall not demand 
above two pennies a night for his bed; And of 
a horseman nothing, hee paying six penee a 
Night for his horses hay or grass”; and “if any 
One shall presume to ask more than is herein 
exprest, shall forfeit five shillings for every 
such offence.” 
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The New “Sociological” Approach 


Such practices were strongly disap- 
proved as early as 1784," and Judge 
Cooley says that since the Revolu- 
tion price-fixing of ordinary com- 
modities has been considered to be 
inconsistent with constitutiona! lib- 
erty.® 

The only exception made to this 
rule was in cases where prices were 
fixed in connection with a business 
affected with a public interest: 
Munn v. Illinois.® 

In Chas. Wolff Packing Company 
v. Court of Industrial Relations,’ 
the Supreme Court said: 


It has never been supposed, since 
the adoption of the Constitution, that 
the business of the butcher, or the 
baker, the tailor, the wood chopper, 
the mining operator or the miner 
was clothed with such a public interest 
that the price of his product or his 
wages could be fixed by State regu- 
lation. 


Other cases which sustain the 
same principle are cited in the mar- 
gin.4 

Nevertheless, in Nebbia v. New 
York,'2 the Supreme Court upheld a 
New York statute fixing the price at 
which milk might be sold; it was 
conceded that the transaction be- 
fore the Court was not one in which 
the public had an interest in the 
sense in which that phrase had been 
used in earlier cases, but it was held 
against a strong dissent by four jus- 
tices that the statute was valid. The 
only reason given for departing 
from the settled doctrine, reaffirmed 
only two years before, was the dis- 
closure of facts (based in part upon 
a legislative report) said to show 
that the milk business in New York 
was in a bad way and that the wel- 
fare of the community required that 
it be regulated. 

The rule that the price of a com- 
modity could not be fixed, except in 
a case in which the business was one 
affected with a public interest, was 
put aside, In distinguishing Munn 
v. Zilinois, supra, and the long line 
of cases following it, the Court said 





In the preparation of this article I have 
drawn freely upon other articles I have writ- 
ten, particularly those published in the Uni- 
vernstry oF Psennsytvantia Law Review, which 
has very kindly given me permission to use 
them. 
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that the phrase “ ‘affected with a 
public interest’ can, in the nature of 
things, mean no more than that an 
industry for adequate reason, is sub- 
ject to control for the public good”’.1* 
It is clear, therefore, under this de- 
cision, that whenever an act of legis- 
lation fixes the price at which a com- 
modity of any kind may be sold, the 
law will be sustained if the Court de- 
cides that it was passed for the 
“public good”, a phrase which can 
neither be defined nor limited. As 
the enactment of the law is in effect 
a declaration that it is “for the pub- 
lic good”, the Court is not likely to 
decide otherwise. To borrow a 
phrase from Mr. Justice Holmes, 
there would be hardly any limit but 
the sky. 

Nebbia v. New York is a typical 
instance of applying the “method of 
sociology” to the construction of the 
Constitution. The law had been set- 
tled by many decisions, one within a 
very short time. They were not ex- 
pressly overruled but because of con- 
ditions disclosed to the Court which 
were thought to make a change de- 
sirable, the earlier decisions were 
disregarded and a new construction 
adopted. 


Freedom of Contract .. . 
A New Doctrine 


The doctrine of liberty of con- 
tract has undergone considerable 
modification in other respects in re- 
cent years. The early cases, while 
recognizing that “freedom of con- 
tract is a qualified and not an abso- 
lute right”, were inclined to re- 
strict legislative interference with 
the right to contract to a greater ex- 
tent than later decisions which rec- 
ognize that changed conditions make 
some modifications of the previous 





rule important, if not necessary. Ad- 
kins v. Children’s Hospital,'® hold- 
ing that a law fixing minimum 
wages of women in the District of 
Columbia was unconstitutional, was 
overruled by West Coast Hotel Com- 
pany v. Parrish’? after one judge 
changed his vote. Also in the matter 
of contracts to exclude persons from 
employment because they were or 
were not members of la‘or unions, 
there has been a decided modifica- 
tion of earlier decisions holding that 
interference with such contracts was 
an invasion of constitutional liber- 
ty.18 These cases have in effect 
been overruled by Lincoln Federal 
Labor Union v. Northwestern Iron & 
Metal Company,’ which referred to 
the “Allgeyer-Lochner-A dair-Cop- 
page constitutional doctrine’?° as 
“deliberately discarded”?! 
and an amendment of the Nebraska 
Constitution making void and un- 
enforceable contracts between an 
employer and an employee to ex- 
clude persons from employment be- 
cause they were or were not mem- 
bers of labor unions, commonly 
“yellow dog contracts”, 
was held valid. This case was fol- 


being 


known as 


lowed and approved by American 
Federation of Labor v. American 
Sash & Door Co.2? 

These changes, which came about 
gradually, may possibly be ascribed 
to an adaptation of the Constitution 
to new conditions rather than to a 
change of interpretation. This can- 
not be said to be the case, however, 
when the Court enlarged and ex- 
tended by construction the power of 
Congress to regulate commerce with 
foreign nations and among the sev- 
eral states. 

In Carter v. Carter Coal Co.,?* the 





7. See report of the Council of Censors, as 
reported in The Proceedings Relative to Call- 
ing the [Pennsylvania Constitutional] Conven- 
tions of 1776 and 1790, pages 86-87 (1825). 

8. Cooley, Constrrutronat Lrwrrations, 870 
(7th ed. 1903). 

9. 94 U.S. 113 (1876). 

10. 262 U.S. 522, 537 (1923). 

11. Tyson & Brother v. Banton, 273 U.S. 418 
(1927); Fairmount Creamery Co. v. Minnesota, 
274 U.S. 1 (1927); Ribnik v. McBride, 277 U.S. 
350 (1928); Williams v. Standard Oil Co. of 
Louisiana, 278 U.S. 235 (1929); New State Ice 
Company v. Liebmann, 285 U.S. 262 (1932). 

12. 291 U.S. 502 (1934). 

13. New State Ice Co. v. Liebmann, 285 U.S. 
262 (1932). 

14. 291 U.S. at 536. 


15. Chicago B. & 
U.S. 549, 567 (1911). 

16. 261 U.S. 525 (1923). 

17. 300 U.S. 379 (1937). 

18. See Allgeyer v. Louisiana, 165 U.S. 578 
(1897); Lochner v. New York, 198 U.S. 45 
(1905); Adair v. United States, 208 U.S. 161 
(1908); and Coppage v. Kansas, 236 U.S. 1 
(1915). 

19. 335 U.S. 525 (1949). 

20. Id. at 535. 

21. Id. at 537. 

22. 335 U.S. 538 (1949). See also Railway 
Employes’ Department v. Hanson, 351 U.S. 225 
(1956), sustaining a provision of the Railway 
Labor Act of Congress permitting union shop 
agreements. 

23. 298 U.S. 238 (1936). 


Q. R. Co. v. McGuire, 219 
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Court held void the  Bitumin- 
ous Coal Conservation Act of 1935 
because it attempted to regulate the 
production of coal on the theory 
that this was a regulation of inter- 
state commerce. In holding the Act 
unconstitutional, the Court quoted 
and followed Chief Justice Mar- 
shall’s opinion in Gibbons v. Og- 
den** holding that, as used in the 
Constitution, the word “commerce” 
is the equivalent of intercourse and 
does not include transactions wholly 
internal, such as manufacturing or 
production. 

Chief Justice Hughes filed a sepa- 
rate concurring opinion, in which 
he said: “. . . the power to regulate 
commerce among the several States 
is not a power to regulate industry 
within the State”.*° Justice Cardozo 
filed a-dissenting opinion in which 
Justices Brandeis and Stone joined. 

In Sunshine Anthracite Coal Co. 
v. Adkins*® the Carter case was in 
effect overruled, it being held that 
regulation of coal production was 
“within the power of Congress un- 
der the commerce clause of the Con- 
stitution” 27 

This is clearly another case in 
which the “method of sociology” was 
used. It was deemed necessary to cor- 
rect conditions said to exist in the 
coal mining industry, and it was con- 
cluded that the Constitution should 
be so construed as to permit Con- 
gress to provide a remedy, although 
this involved a change in the con- 
struction of the Constitution as pre- 
viously understood, a change as to 
the scope and meaning of the power 
of Congress to regulate interstate 
commerce, 

In A.L.A. Schechter Poultry Corp. 
v. United States*> it was held that 
Industrial 
Act, which established codes for reg- 
ulating the conduct of almost every 
business in the country, was uncon- 


the National Recovery 


stitutional in that it involved uncon- 


stitutional delegation of power to 
the President and attempted to reg- 
ulate intrastate transactions that lay 
outside the authority of Congress. 
The Chief Justice, answering the 
contention that Congress had the 
power to regulate such activities be- 





cause they affected interstate com- 
merce, said: 2° 

. where the effect of intrastate 
transactions upon interstate 
merce is merely indirect, such transac- 
tions remain within the domain of 
state power. If the commerce clause 
were construed to reach all enterpris 
es and transactions which could be 
said to have an indirect effect upon 
interstate commerce, the federal auth 
ority would embrace practically all the 
activities of the people and the auth 
ority of the State over its domestic 
concerns would exist only by suffer 
ance of the federal government. 


com 


The doctrine that the power to 
regulate interstate commerce does 
not extend to activities which only 
indirectly affect such commerce did 
not long survive. 

In United States v. Darby®® the 
Court sustained an act prohibiting 
shipment in interstate commerce of 
lumber manufactured by employees 
whose wages and hours did not con- 
form to a prescribed standard. The 
Court said that the power of Con- 
gress*! 

. extends to those activities intra 
state which so affect interstate com 
merce or the exercise of the power of 
Congress over it as to make regula- 
tion of them appropriate means to the 
attainment of a legitimate end, the 
exercise of the granted power of Con 
gress to regulate interstate com 
merce. . . .32 

While manufacture is not of itself 
commerce, the shipment of manufac- 
tured goods interstate is such com- 
merce and the prohibition of such 
shipment by Congress is indubitably a 
regulation of the commerce.** 

In so deciding the Court held that 
articles prohibited from shipment 
need not be in themselves of an ille- 
gal or deleterious character, overrul- 
ing Hammer v. Dagenhart,34 which 
had held otherwise. 


Interstate, Intrastate .. . 


A Negligible Difference 


Under the present view of the 
Court, Congress may prohibit or 
control activities wholly intrastate 
because of their effect on interstate 
commerce, when the effect 
may be indirect and so slight as to be 
almost negligible.** That this in- 
volves a changed construction of the 
Constitution is obvious. 


even 


The New “Sociological” Approach 





The Phillips Studio 


Thomas Raeburn White was admitted 
to the Bar in 1899 after being graduated 
from Earlham College and the Law 
School of the University of Pennsyl- 
vania. He has since been engaged in the 
practice of the law in Philadelphia, al- 
though for several years he also taught 
at the University of Pennsylvania. He 
has published a book on the Constitu- 
tion of Pennsylvania and is author of 
many articles for law reviews and other 
publications. 





In the Labor Board Cases, begin- 
ning with National Labor Relations 
Board v. Jones & Laughlin Steel 
Corp.,** it was held that under the 
power to regulate interstate com- 
merce Congress can stipulate labor 
practices which must be followed by 
manufacturers whose product is ul- 


24. 9 Wheat. (U.S.) 1, 189-190 (1824). 
25. 298 U.S. at 317. See also Hughes, Tux Su- 
pREME Court oF THE Unirep States, 234 (1928). 

26. 310 U.S. 381 (1940). 

27. Id. at 393. 

28. 295 U.S. 495 (1935). 

29. Id. at 546. 

30. 312 U.S. 100 (1941). 

31. Id. at 118. 

32. Id. at 118. 

33. Id. at 113 

34. 247 U.S. 251 (1918). 

35. See Wickard v. Filburn, 317 U.S. 111 
(1942), in which the Court held that Congress 
could regulate the production of wheat so as 
to affect prices, even in a case where the 
wheat was consumed on the premises where 
grown and was not shipped in interstate com- 
merce; and Mabee v. White Plains Publishing 
Co., 327 U.S. 178 (1946), where a daily news- 
paper was published entireiy within a state 
but one half of one per cent of its circulation 
was without the state. See also Oklahoma 
Press Publication Co. v. Walling, 327 U.S. 186 
(1945). 

36. 301 U.S. 1 (1937). 
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timately to become a part of inter- 

state commerce. The dissenting opin- 

ion*? said: 
If the commerce clause were construed 
to reach all enterprises and transac- 
tions which could be said to have an 
indirect effect upon interstate com- 
merce, the federal authority would 
embrace practically all the activities 
of the people and the authority of the 
State over its domestic concerns would 
exist only by sufferance of the federal 
government. .. . 


Almost anything—marriage, birth, 
death—may in some fashion affect 
commerce.38 
The Court's opinions were by the 

Chief Justice and are clearly incon- 
sistent with what he said in Carter 
v. Carter Coal Company, that pro- 
duction is not commerce. 

In United States v. Appalachian 
Electric Power Co.5® it appeared 
that a private company was plan- 
ning to make use of a small stream 
called New River for the develop- 
ment of electric power and had be- 
gun the construction of a dam. This 
was opposed by the National Ad- 
ministration which desired to use 


the stream for the development of 


electric power for public use, and on 
the theory that the stream was navig- 
able and under the control of Con- 
gress brought suit to compel the re- 
moval of the work already begun 
by the power company. The ques- 
tion involved, as the Court said at 
the beginning of its opinion, was 
whether the stream was navigable. 
Both the lower courts had held that 
it was not navigable, which was of 
course a finding of fact, and under 
all former decisions of the Court 
such a finding was held to be binding 
on the Supreme Court if supported 
by substantial evidence, as it clearly 
was in this case. 

This was a high hurdle for the 
Court to cross, even if it felt, as it 
evidently did, that it would be in 
the public interest for the stream to 
be under congressional control, but 
the Court surmounted the obstacle, 
holding that it could examine for 
itself the question whether the stream 
was navigable, and found that it 
was, not because in its present condi- 
tion it was in fact navigable but be- 


cause it could be made so by a 
reasonable expenditure, a con lusion 
which Professor Corwin finds to be 
“absurd” as entirely outside of the 
Court’s prerogative.*° 

This is another good illustration 
of the method of construing the 
Constitution so 
what was believed to be a laudable 
purpose, although it involved de- 


parting from all previous rulings. 


as to accomplish 


calls to mind an 
unreported decision of a Municipal 
Court judge of Philadelphia (now 
dead) , who was presiding at a Juve- 
nile Court hearing which concerned 
a boy who had committed some 
youthful indiscretion. The point 
was made that he had no jurisdic- 
tion, because the boy was not under 
the age of sixteen, which was the 
limit of the age of children subject 
to the Juvenile Court. The judge, 
however, was equal to the occasion. 
He said, “Well, I'll declare him un- 
der sixteen”, and proceeded with the 
case. He probably had never heard 
of the “method of sociology” but 


This decision 


was using it to good advantage nev- 
ertheless.“ 


The Power To Tax .. . 
A Coercive Weapon 


The power to tax and spend is a 
weapon which can be used to force 
compliance with regulations laid 
down by Congress, The obvious 
method is to tax those who do not 
comply with regulations and exempt 
those who This method of 
forcing compliance with regulations 
with respect to the growing of crops 
as set forth in the Agricultural Ad- 
justment Act of 1933 was 
demned in United States v. Butler* 
as 


do. 


con- 


. . a Statutory plan to regulate 
and control agricultural production, 
a matter beyond the powers delegated 
to the federal government.‘ 

. resort to the taxing power to 
effectuate an end which is not legiti 
mate, not within the scope of the 
Constitution, is ebviously 


ble.44 


inadmissi 


In Mulford v. Smith,® however, 
Title 3 of the said Act, regulating 
and limiting production of tobacco, 
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was sustained as a regulation of in- 
terstate commerce, although a sim- 
ilar device was used to force compli- 
ance with the regulations. 

In Steward Machine Co. v. Davis,“® 
it was held that the Social Security 
Act which laid a tax upon the em- 
ployers of labor and provided that 
such employers would be credited 
with similar taxes paid under a state 
social security or unemployment act 
which had been approved by the fed- 
eral authorities was valid, although 
it in effect coerced the states to pass 
unemployment relief acts or social se- 
curity laws which were approved by 
federal authority. 

This case was followed by Helver- 
ing v. Davis.*7 It may be noted 
in passing that in this case, as in 
many others, the decision was based 
very largely upon statistics gathered 
by committees commissions 
whose reports were not admitted in 
evidence, nor could they be. 


and 


The method of changing the con- 
struction of the Constitution so as 
to permit legislation to afford re- 
lief from alleged hardship has been 
used even in the case where specific 
provisions of the Constitution ap- 
pear to be violated. 

In Home Building & Loan Asso- 
Blaisdell, an act of the 
State of Minnesota was under con- 


ciation v. 


made certain 
changes in judicial proceedings with 
respect to foreclosure of mortgages 
and execution sales of real estate. 
The Court did not deny the finding 
of the court below that the obliga- 


sideration which 


tions of the mortgage contracts were 
impaired by the act under considera- 
tion but held*® 


If it be determined, as it must be, 
that the contract clause is not an ab 
solute and utterly unqualified restric 


(Continued on page 1152) 


Id. at 96 
Id. at 99 
. 311 U.S. 377 (1940). 
. Corwin, Constrrutionat Revo.ution, Lim- 
page 77. 
. Although unreported, this decision was 
known to the Bar, including the author. 
. 297 U.S. 1 (1936). 
. Id. at 68. 
. Id. at 69. 
5. 307 U.S. 38 (1939). 
5. 301 U.S. 548 (1937). 
301 U.S. 619 (1937) 
290 U.S. 398 (1934). 
Id. at 447. 
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Artificial Insemination: 


An Examination of the Legal Aspects 


by Allen D. Holloway - of the Illinois Bar (Chicago) 


Artificial insemination, at least insofar as its use to reproduce children in the 


human race is concerned, is too new to have any settled legal status. As Mr. Hol- 


loway points out, the practice raises far-ranging legal, sociological, ethical and 


moral questions, and the few court decisions on record treat the problems in 


entirely different ways. This was a paper presented at the Clinical Meeting of 


the American College of Surgeons at Chicago on October 31, 1955, and is re- 


printed from the June, 1956, issue of the Journal of Obstetrics and Gynecology. 





Ihe professions of medicine and 
law both deal with society, and both 
are links in the continuity of hu- 
knowledge. Both 
currently represent vast concentra- 


man professions 
tions and accumulations of technical 
information that must be weighed 
and sifted before it is applied to 
society and to the individual. 

Law exhibits a marked lag behind 
various scientific advancements. This 
is quite understandable. Science 
first has to bring forth a new devel- 
opment, and then the law is called 
upon to promulgate rules and regu- 
lations in order to make it possible 
lor society to live under the changed 
conditions. The legislative and ju- 
dicial functions are gradual process- 
es. They cannot and do not react 
immediately in response to the lat- 
est available scientific data. 

Artificial insemination is a good 
example of a subject involving the 
science of law and the science of 
medicine. The subject poses some 
interesting problems. 

Our law in 


America stems from 
the English common law as devel- 


oped in the early centuries. The 
canon law is a body of ecclesiastical 
law relative to such matters as those 
over which a church either has or 
pretends to have the proper juris- 
diction. Canon law preceded the 
common law. Statutory law evolved 
and was developed to make rules 
and regulations which the common 
law and canon law failed to provide 
or had not contemplated. 

From the Congress and state legis- 
latures come the statutes under 
which we live, and the courts ex- 
hibit a constant reluctance to inter 
fere with matters of policy, once the 
people have spoken through theit 
duly elected representatives. 

The act of artificial insemination 
involves criminal 
inheritance, negligence, 
tice, and even spills over into the 


law, legitimacy, 


malprac- 


fields of genetics, eugenics, theology, 
the 
necessary, 


philosophy, sociology and all 


relevant sciences. It is 
therefore, to state the problem as 
concisely as possible. I shall try to 
limit my discussion to this proposi- 
Does artificial 


tion: insemination 


constitute violation of existing stat- 
utes or the common law? 


Artificial Insemination ... 
Two Types in Common Use 


In order to answer the question it 
becomes necessary to define artificial 
insemination. There are two types 
of artificial insemination in com- 
mon use: 

1. Artificial insemination with the 
husband’s semen, commonly termed 
A.LH. 

2. Artificial insemination with 
semen of a third-party donor, com- 
monly termed A.I.D. 

Artificial insemination may not 
always result in impregnation. Nev- 
ertheless, if performance of that 
mechanical act violates prescribed 
conduct, then liability 
might attach despite the biologic 
failure. Obviously, questions of in- 
heritance, legitimacy and property 
rights arise only if the medical pro- 
cedure of insemination results in the 
birth of a child. 

Let us go back to the beginning of 
this medical discovery. An editorial 
note reported in the Minnesota Law 
Review (Volume 33, page 146) and 
an article by Martin Hoyt in the 
Wisconsin Law Review (1950, page 
136) state that: 


criminal 


The history of artificial insemina- 
tion seems to begin around 1780, 
when the Italian physiologist Spal- 
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lanzani, conducted scientific research 
with amphibious animals and dogs. 
The Englishman, John Hunter, was 
the first to use it on a human being, 
first reported in 1799. The first arti 
ficial insemination of a human being 
in the United States was performed 
by the eminent J. Marion Sims in 
1866. In that case the physician im- 
pregnated the woman with her own 
husband’s semen. It is interesting to 
note that according to reports Sims 
later became conscience-stricken and 
renounced his earlier work. During 
the late 19th century experimentation 
was concentrated on animals. 

During the 1920's serious considera 
tion was given to the possibility of 
performing the procedure on human 
beings. During the 1930's hundreds of 
pregnancies are reported to have been 
effected by artificial insemination and 
a substantial number of these used a 
donor’s spermatozoa. The process, 
then, of artificial insemination is not 
a new development of science. The 
principles, according to one writer, 
were known to the ancient Arabs, who 
used it for breeding horses. 


No Legal Precedents .. . 
Social, Moral Guides 


The act of artificial insemination 
is a development brought into socie- 
ty by the scientist and medical pro- 
fession. The common law never an- 
ticipated such a_ possibility and 
hence we find nothing specific in 
that law to guide us. On the other 
hand, there is no statute today, so 
far as I have been able to find, 
which gives sufficient help. Conse- 
quently lawyers fall back on the 
common law and ecclesiastical law 
for reasoning and analogy to see 
wherein property rights, moral and 
ethical rights, religious beliefs and 
the rights of society in general are 
affected by this development. Some- 
thing will have to be done in order 
to fit this medical innovation into 
our social structure so that justice 
is done to all and no one will be 
hurt or made to suffer as the result 
of its use. The medical profession 
has developed a technique and now 
the legal profession must try to ad- 
just it for the welfare of society. 

Many writers on the subject feel 
that the medical profession is con- 
cerned with artificial insemination 
only insofar as it benefits married 
couples who are unable to have 
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children of their own. The law and 
the legal profession must view it 
from the standpoint of how it affects 
society in general as well as the pat 
ties invo}ved. 

By using the words “statute” and 
“common law”, I have brought into 
discussion those enactments of 
American lawmakers and that por- 
tion of law which does not rest on 
legislative articulation for its au- 
thority. In fact, this body of law is 
founded upon usage and custom. 
The common law, being largely un- 
written, was adduced from a cus- 
tomary course of judicial decisions. 
Ecclesiastical rules and doctrines of 
discipline are embodied in the can- 
on law of various religious groups. 
Modern criminal law, incidentally, 
is a product of the amalgamation 
of religious concepts of sin with le- 
gal conceptions of crime. As our 
population increased and complex- 
ities of modern existence developed, 
statutory laws evolved and were en- 
acted in order to bridge the hiatus 
between common law, canon law 
and the daily affairs of men. Since 
artificial insemination of human be- 
ings was probably unknown during 
early times, common law is silent 
with respect to express provision for 
the situations now confronting us, 

It is reasonably doubtful that any 
court would hold that the child 
born by artificial insemination 
through the use of the husband’s 
semen, with his consent, would not 
be a legitimate child. In fact, in one 
case, which I will refer to later, the 
trial court held that artificial in- 
semination when the donor is the 
husband of the woman is not con- 
trary to public policy and good mor- 
als and does not present any difficul 
ty from the legal point of view. 

The second type of artificial in- 
semination—using the semen of a 
donor—is the one which poses the 
grave questions. While the husband 
and wife are living, questions of 
legitimacy and inheritance would 
probably be insulated against the 
outside world. But upon their 
deaths contesting relatives might en- 
tertain little reluctance about re- 
vealing the hitherto closely guarded 
secret. Probably the reason for the 


utter paucity of cases containing rel- 
evant precedent stems from the fact 
that artificial insemination has not 
been prevalent long enough in 
America for succeeding generations 
to launch attacks in the area of in- 
heritance in a sufficient number of 
cases to produce appeals and thus 
reach reviewing tribunals. 


Six Medical Rules... 
The Problem of Fraud 


The medical profession has for- 
mulated certain rules concerning ar- 
tificial insemination where a donor is 
used. These rules include, 
others: 


among 


1. Donor must remain unknown 
to the husband and the wife. 

2. All parties must voluntarily en- 
ter into the procedure. 

3. Physicians must know the cou- 
ple well—their intellectual capacity, 
emotional stability, possibility of 
their marriage being permanent. 

4. Fees charged must be kept low 
to eliminate any mercenary motives. 

5. Husband, and not the biologic 
father, must be listed on the birth 
certificate. 

6. Signed papers should be kept 
to a minimum or eliminated entire- 
ly. 

The rule that the husband and 
not the biologic father must be list- 
ed on the birth certificate poses a 
very serious problem—that of fraud, 
for which someone, even the doctor, 
can be held responsible. 

The major legal problems arising 
in connection with the practice of 
artificial insemination with donor 
semen concern the child and its 
rights and the question of whether 
or not adultery is committed by the 
act of artificially inseminating the 
mother of the child. The editorial 
note, “Artificial Insemination: Its 
Socio-Legal Aspects”, reported in 
the Minnesota Law Review, previ- 
ously referred to, states that some o 
the questions to be answered are: Is 
the child a legitimate child? Can the 
child be considered a member of 
the husband's family for inheritance 
purposes and a relative for purposes 
of trust agreements and insurance 
policies? If the husband of the 
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child’s mother deserts or fails to 
adopt the child, can the child claim 
support or the right to inherit from 
the donor, the child’s biologic fa- 
ther? Can the donor claim any rights 
against the child and his estate? If 
adultery is committed by the per- 
formance of artificial insemination, 
does the doctor become involved as 
a party to the act? 

Insemination with Donor Semen. 
Apparently the law did not take 
cognizance of the use of the tech- 
nique of artificial insemination until 
the semen of a donor not a partner 
in the marriage was used. The use of 
a third-party donor precipitates the 
questions involving the child’s rights 
and status in society. 

The first law case of record in the 
United States appeared in January, 
1948, in New York, in connection 
with the matter of the right to cus- 
tody of a child born by this tech- 
nique. 

The specific case is Strnad v. 
Strnad, 78 N.Y.S. 2d 390. The facts 
in that case are simply these: During 
the marriage the wife, with her hus- 
band’s consent, conceived a child 
through artificial insemination with 
a donor’s semen. Sometime after the 
birth of the child the husband and 
wife were divorced and the husband 
sought visitation privileges of the 
child. The court granted such priv- 
ileges and said that “the husband 
had the same rights as those ac 
quired by a foster parent who has 
formally adopted a child, if not the 
same rights as those to which a nat- 
ural parent under the circumstances 
would be entitled”. It is interesting 
to note that the court in this case 
went on to hold: 

1. Where the wife was artifically in- 
seminated with the consent of her hus- 
band, the child was not illegitimate. 

2. Where the wife was artifically in- 
seminated with the consent of her hus 
band, the legal status of the child is 
the same as that pertaining in the 
case of a child born out of wedlock 
who by law is made legitimate upon 
marriage of the interested parties. 
(The fallacy of this reasoning is that 
the interested parties, that is, the fath- 
er and mother, did not marry. ‘To me 
that is pretty tenuous reasoning.] 

3. The court does not pass on the 


legal consequences insofar as property 
rights are concerned in a case of this 
character, nor does the court express 
an opinion on the propriety of pro- 
creation by the medium of artificial 
insemination. With such matters the 
court is not here concerned: the latter 
problem particularly is in the field of 
sociology, morality and religion. 

LEGITIMACY OF THE CHiLp. The 
problem which I think has to be 
resolved first is the one of legitimacy 
of the child. In answering this ques- 
tion it is necessary to decide whether 
artificial insemination of a married 
woman, when the semen of a donor 
is used, constitutes an act of adul- 
tery. The following cases may be of 
help, at least to understand the rea- 
soning of some trial courts. 

Adultery Not Committed. There 
are two cases in Illinois in which 
trial courts have come to opposite 
conclusions. The earlier one is Hoch 
v. Hoch, decided in 1945, in which 
Judge Feinberg of the Circuit Court 
held, in an oral opinion, that arti- 
ficial insemination with a donor's 
semen was not 2dultery nor grounds 
for divorce. This opinion has not 
been recorded. 

Adultery Committed. In a recent 
case, Doornbos v. Doornbos, Supe- 
rior Court No. 54 § 14981, which is 
another divorce case, the trial court 
held that the child born as the re- 
sult of the use of artificial insemi- 
nation and where the semen used 
was that of a donor, was not a le- 
gitimate child and that the use of 
artificial insemination constituted 
adultery. An appeal to the Appel- 
late Court of Illinois was dismissed 
without any reference to the princi- 
pal question in the case, 12 Ill. App. 
2d 473. 

There is an interesting Canadian 
case decided by Justice Orde of the 
Ontario Supreme Court in January, 
1921. The title of the case is Orford 
v. Orford, reported in Dominion 
Law Reports 58, 251. The cause of 
action in this case was for alimony. 
Since it is the only law case I have 
found which reports the reasoning 
of the court in its decision I am 
going to discuss it in more detail. 

The facts are as follows: Mr. and 
Mrs. Orford were married in Can- 
ada on August 26, 1913. They went 
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to England on their honeymoon. 
Three months later, on November 
5, 1913, Mr. Orford left his wife and 
returned to Canada. It was admitted 
that between the date of marriage 
and the date the husband left his 
wife the marriage was not consum- 
mated due to a physical defect of 
the wife. 

The wife alleged in her complaint 
that on February 13, 1919, while 
still in England, she gave birth to a 
child through the process of artifi- 
cial insemination without the knowl- 
edge or consent of her husband. 

Actually the Justice hearing the 
case stated that he did not believe 
the story of “artificial insemination” 
and found as a fact that the wife was 
guilty of adultery in that she had 
sexual intercourse in the ordinary 
way. Then the court goes on to 
state that even if her story were true, 
artificial insemination is adultery. 

The attorney representing the 
wife argued and contended that to 
constitute adultery there must be 
actual sexual intercourse in the or- 
dinary way. 

The Court, in answering this ar- 
gument, stated: 
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The term “adultery” has never had 
an exact meaning nor has its meaning 
been the same in all countries or un- 
der all systems of law. All the defini- 
tions, whatever may be the system of 
law, or whatever the country, in 
which the term calls for definition, use 
the term “sexual intercourse” or some 
synonymous expression to describe 
one of the necessary ingredients or 
characteristics of the offense. Counsel 
for the plaintiff lays great stress upon 
this uniform characteristic as support- 
ing his argument that without sexual 
intercourse there is no adultery. But 
this argument merely shows the fal- 
lacy of relying upon the precise terms 
of a definition without regard to the 
circumstances which give use to it, or 
to the branch of the law in which the 
offense of adultery forms an element. 


Some of the definitions of adul- 
tery to which reference was made 


are as follows: 


Adultery, by the common law, is 
criminal conversation with a man’s 
wife—By the canon or ecclesiastical 
law adultery was sexual connection 
between a man and a woman, of 
whom one at least was lawfully mar- 
ried to a third person. The ecclesias- 
tical law regarded adultery as a sin 
arising out of the marriage relation 
[Am. & Eng. Encyc. of Law, 2d ed., 
Volume I, page 747]. 

Adultery, or criminal conversation 
with a man’s wife [3 Bl. Comm., 
page 139]. 

Violation of the marriage bed, the 
voluntary sexual intercourse of a mar- 
ried person with one of the opposite 
sex. [Murray’s Dictionary]. 

The sin of incontinence. [Wharton]. 


Counsel for the plaintiff further 
contended that the essential element 
of adultery rested in the moral tur- 
pitude of the act of sexual inter- 
course as ordinarily understood. To 
this contention the court said: 


With this I cannot agree. The sin 
or offence of adultery, as affecting the 
matriage-tie, may, without going far- 
ther back, be traced from the Mosaic 
law down through the canon or ec- 
clesiastical law to the present date. 
. . « In its essence, adultery was al- 
ways regarded as an invasion of the 
marital rights of the husband or the 
wife. When the incontinence was that 
of the wife, the offence which she had 
committed rested upon deeper, more 
vital ground than that she had mere- 
ly committed an act of moral turpi- 
tude, or had even seen fit to give to 
another man something to which her 
husband alone was entitled. The mar- 


riage-tie had for its primary object the 
perpetuation of the human race. 

That no authority can be found de- 
claring, directly or indirectly, that “ar- 
tificial insemination” would constitute 
adultery is not to be wondered at. 
his is probably the first time in his 
tory that such a suggestion has been 
put forward in a Court of Justice. 

In my judgment, the essence of he 
offence of adultery consists, not in the 
moral turpitude of the act of sexual 
intercourse, but in the voluntary sur 
render to another person of the re- 
productive powers or faculties of the 
guilty person; and any submission of 
those powers to the service or enjoy 
ment of any person other than the 
husband or the wife comes within the 
definition of “adultery.” 

Sexual intercourse is adulterous be 
cause in the case of the woman it in 
volves the possibility of introducing 
into the family of the husband a false 
strain of blood. Any act on the part of 
the wife which does that would there 
fore be adulterous. That such a thing 
could be accomplished in any other 
than the natural manner probably 
never entered the heads of those who 
considered the question before. As- 
suming the plaintiff's story to be true, 
what took place here was the intro 
duction into her body by unusual 
means of the seed of a man other 
than her husband. If it were neces 
sary to do so, I would hold that that 
in itself was “sexual intercourse.” It 
is conceivable that such an act per 
formed upon a woman against her 
will might constitute rape. 


This would be pretty difficult to 
prove where the doctor was a woman 
—perhaps she could be convicted as 
an accessory to the act. 

This, then, is the legal reasoning 
as held by one court of justice, but 
we must remember that it is only 
dictum. The case was not decided 
upon the process or use of artificial 
insemination. No court yet has been 
asked to decide the legality of arti- 
ficial insemination. The only cases 
I have found have been those of the 
trial court and not of any court of 
last resort. 

Adultery at common law was not 
an indictable offense, but was leit 
to the ecclesiastical courts for pun- 
ishment. By statute in some of the 
various states of our country it has 
been made a criminal act punish- 
able by fine or confinement in jail. 

The courts in the United States 
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and in England go a long way to 


protect the child from being declared 


illegitimate. The presumption 
is that a child born to a married 
couple is legitimate. This pre- 
sumption can be overcome by show- 
ing that it was impossible for the 
husband to have been the father, 
either because of his impotency or 
by absence from the mother. I will 
refrain from discussing the techni- 
calities as to the question of admis- 
sible evidence to prove that im possi- 
bility, except that certainly where it 
can be established by legal evidence 
that the child was conceived and 
born through the use of artificial 
insemination and the use of the se- 
men of someone other than the hus- 
band, the presumption that the 
husband is the father of the child 
has been completely overcome. 

In a Kentucky case, Turner v. 
Heavrin, the court in discussing the 
charge of adultery, said: 

A fundamental right which flows 
from the relation of marriage, and 
one which the well-being of society re- 
quires should be maintained invio 
late, is that of exclusive marital inter- 
course which each acquires with the 
other. From this it follows that, when 
ever either party commits adultery, he 
or she commits a trespass. 

CoNnsENT OF HusBaANp. As to the 
question of the husband’s consent- 
ing to the use of artificial insemi- 
nation, our courts have universally 
held that condonation of a crime 
will not wipe out the crime. If the 
act is adultery and adultery is a 
crime, the consent of the husband 
makes it no less a crime. 

The proponents for artificial in- 
semination stress the happiness 
brought to childless marriages and 
the biologic benefit to a wife in be- 
ing able to give birth to her child 
It seems to me there must also be 
taken into account the ultimate by- 
product, the child. How is he or she 
affected? Is he or she legitimate, and 
if not, then how are his or her 
property rights affected? Is_ the 
mother’s happiness greater than the 
resultant child’s happiness? 

Again we must resort to defini 


(Continued on page 1155) 
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The Road Ahead: 


The Coming Year for the Association 


by Charles S. Rhyne + President of the American Bar Association 


When he took office at the conclusion of the 80th Annual Meeting in London, 


Presid-ut Rhyne delivered an inaugural address outlining his views of his respon- 


sibilities as President of the Association and of the responsibilities of the Associa- 
tion toward the people of the United States. The address is published here in full. 





We have spent a thrilling and re- 
warding week. The hospitality ex- 
tended to and enjoyed by all of us 
has exceeded the power of words to 
describe, or to express proper appre- 
ciation for. 

Our visit has, I think, been pro- 
ductive of results that will have last- 
ing value. 

In revisiting the holy birthplaces 
of the underlying concepts of our 
system of government, of that com- 
mon law which Britain and America 
jointly share, we have received in- 
spiration to rededicate ourselves to 
the preservation of freedom under 
law, with renewed and widened re- 
alization of the role that law can 
play in helping to bring about 
world peace. 

Although this is not the first time 
the American Bar Association has 
made the trip to England, this is 
the first time it has inaugurated a 
new President here. To have been 
inaugurated among the great his- 
torical shrines at the sources of 
the common law is a rare privilege 


and a great inspiration. Thus in- 


spired, and with the help of each of 
you, I shall work most earnestly in 
the service of the public and our 


profession throughout the coming 
year to forward the programs and 
policies of our great Association. 
The six long-range objectives of 
our Association are: (1) the preser- 
vation of representative government 
in the United States; (2) legal serv- 
ices for all at a cost within their 
means, with adequate aid to the in- 
digent; (3) the improvement of the 
administration of justice in the 
courts and administrative agencies; 
(4) the maintenance of high stand- 
ards of legal education and profes- 
sional conduct; (5) the promotion 
of peace under law; and (6) the co- 
ordination of the activities of the 
organized Bar. In the six years since 
the House of Delegates adopted 
these long-range objectives, the 
American Bar Association has taken 
giant strides toward perfecting its 
organization to carry them out. 
Among other accomplishments, our 
Association has completed a “Survey 
of the Legal Profession”, so that our 
future can be soundly based upon 
past experience; has erected a great 
American Bar Center where our rap- 
idly growing staff can be centrally 
housed; has created the American 
Bar Foundation to do essential legal 


research; has created the American 
Law Student Association which now 
has more than 35,000 student mem- 
bers; and, perhaps most important 
of all, has more than doubled its 
own membership. Today the Amer- 
ican Bar Association is the largest 
association of lawyers in the world. 

We face now our greatest oppor- 
tunity—an unsurpassed opportunity 
for great achievement through our 
new organized strength. This is a 
challenge and an opportunity for 
more effective service not only for 
the American Bar Association, but 
for the entire organized Bar, nation- 
al, state and local. We are in a new 
era of responsibility and service for 
the organized Bar. 

We have an obligation to our 
country, to our profession, and to 
ourselves to step out on the path of 
progress and accept the challenge 
presented by the ever-changing and 
expanding duties and responsibili- 
ties of our profession in the world of 
today. I sincerely believe that in a 
strong legal profession lies the great- 
est force for the preservation of the 
liberties of the people of the United 
States and that in the preservation 
of the liberties of our people lies the 
hope of the world. 

We must expand our activity and 
our influence in the field of interna- 
tional contacts, especially through 
our relations with international or- 
ganizations. 
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The Road Ahead 


We need to give the most careful 
consideration to the question of how 
we can expand our contacts with 
lawyers, law students, law teachers 
and judges all over the world. It 
may be we need some kind of an 
over-all advisory committee to eval- 
uate the present status of law in the 
international field and to recom- 
mend some plans for the future. 
Such a committee would have to be 
so organized and directed that it 
would not conflict with anything 
that any other American Bar Asso- 
ciation committee, or the Section of 
International and Comparative Law, 
is now doing. 

The inventory or blueprint for 
the future which such an advisory 
committee might produce could be 
of great value to our Association and 
to the Bar in general. Points which 
might be covered would include an 
over-all recommendation for an 
American Bar Association program 
in the international field with re- 
spect to educating law students, 
lawyers and the general public on 
the need for law, and the rule of 
law, as the best growing point to- 
ward ordered freedom in a disor- 
dered world. 

We need to find out what has 
happened to the Law Commission 
of the United Nations, what prog- 
ress it has made, whether it is or- 
ganized for maximum progress and 
what may need to be done to im- 
prove its usefulness. 

Perhaps it might be possible to 
learn why the International Court 
of Justice has had so few cases and 
why it seems so unacceptable as a 
forum for settling international dis- 
putes. 

We need to take a long, over-all 
look at the development of private 
international law, as distinguished 
from public international law, so 
that we may know where we are and 
where we are going in both fields. 

We need to examine where and 
how we can do the most effective 
work on the President's people-to- 
people program. We need to deter- 
mine whether this program is an 
effective instrument to tie in with 
law in our efforts for a peaceful 
world. 
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Our Great Goal .. . 
Peace Under Law 


One of the greatest opportunities 
open to the American Bar Associa- 
tion is the opportunity to help mo- 
bilize the prestige and the power, 
the sanity and the skill, the judg- 
ment and the judicial temperament 
of the lawyers of the world in be- 
half of the goal of peace under law. 

Nuclear fission has sounded a 
note which has reverberated to the 
farthest corner of the world, and 
peoples of all nations, everywhere, 
are attuned as never before to an 
overwhelming desire for peace. 
Many would reject peace without 
honor, but all would welcome peace 
under law. 

The prospect of the development 
of the peaceful use of atomic energy 
is a beacon of hope in a fear-clouded 
world. This prospect also hurls a 
tremendous challenge at all lawyers 
and all associations of lawyers be- 
cause of the new legal machinery that 
is required. Every one of us, and all 
of our governments at all levels, have 
a vital interest in this development. 

The peaceful use of atomic pow- 
er is likely to alter most of our living 
habits. We can only begin to antici- 
pate some of the multitude of new 
legal problems which will arise in 
this area. To be prepared to meet 
the challenge which these new prob- 
lems will present, we must give con- 
centrated thought and effort to this 
subject. There are many _ indica- 
tions that the developments in the 
field of atomic energy, which lie just 
ahead of us, will affect law and law- 
yers as drastically as the industrial 
revolution affected the common law 
and the lawyers of an earlier day. 
To underestimate our duties and re- 
sponsibilities in this area would be a 
serious error. 

For all the progress we have made 
in the field of nuclear physics, we 
are still on the verge of ignorance 
about how to live with the power of 
the atom. 

Even today we can catch no more 
than glimpses of the multiple peace- 
time uses of atomic energy which are 
sure to be developed within a few 
short years. 












We must recognize that the tre- 
mendous developments in the field 
of nuclear science compel us toward 
a pragmatic choice between two al- 
ternatives: Either we must learn to 
live with the expanding forces of the 
atom, or we must die, and our civili- 
zations with us, 
those forces. 

It is up to the lawyers of the 
world, working largely each in his 
own nation, yet all co-operatively in 
the sense that we share a common 
objective, to bring about as speedily 
as possible the development of a 
body of national and international 
law under which the world may live 
in peace, with the mighty forces of 
the atom and its products harnessed 
for peaceful uses and not for war. 

In our progress toward this objec- 
live, we must not try to go too fast. 
Though we are dealing with a force 
so vast that it seems almost unreal, 
we must never allow ourselves to be- 
come unrealistic. Though we move 
forward toward the splendid vision 
of a world at peace under law, we 
must not permit ourselves to be led 
astray by merely visionary concepts. 
In a world that is sprouting new ab- 
normalities overnight, which brings 
us daily new experiences beyond 
anything in our past, we must still 
cling to rationality. We must still re- 
member that what is normal is like 
ly. We must still listen to the guid- 
ance of experience, for other than 
Divine guidance, it is the only guid- 
ance we have. 

In developing a body of law for 
the atomic era, under which there 
will be hope for the control and lim- 
itation of atomic power and the ded- 
ication of atomic products to peace- 
ful uses, we must be ever watchful 
that the steps we take promote the 
freedom of man, not his enslave- 
ment. 

We must recognize that however 
much we might wish to keep the 
benefits of nuclear science for our- 
selves, we cannot do so and must not 
attempt to. They belong to the 
world. But our arrangements for 
sharing our knowledge with others, 
and for using the knowledge they 
are willing to share with us, for the 
joint benefit of all of us, must be 
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planned and executed intelligently 
and carefully. 

A few weeks ago the Senate gave 
its approval to the treaty effectuat 
ing the important Statute of the In 
ternational Atomic Energy Agency. 
This treaty stems directly from Pres- 
ident Eisenhower's atoms-lor-peace 
plan which so thrilled the world 
when it was proposed to the United 
Nations in December, 1953. This 
treaty is a beginning—a very signifi- 
cant first step—toward the eventual 
use of atomic energy for peacelul 
purposes by all nations. It is essen- 
tial that we do not stop here, that 
we continue to press forward, mak- 
ing haste slowly, toward the har- 
nessing of the atom for peaceful uses 
under such conditions that atomic 
energy will contribute to the free- 
dom and material wellare of all 
mankind. In the creation of the nec- 
essary legal machinery to do this we 
must keep in mind, of course, the 
danger of over-centralization of au- 
thority on the one hand, and of dif- 
fusion of responsibility and author- 
ity on the other hand. We in the 
American Bar Association cannot 
stand on the sidelines and let thes« 
tremendous developments pass us by. 
We must watch, study and analyze 
each new facet of this whole picture 
for its legal implications. The world 
needs the advice and efforts of law- 
yers in this delicate and all-impor- 
tant matter. I strongly feel that we 
of the legal profession have a re- 
sponsibility to undertake this task 
and to see it through, whether it 
take a year, a decade or a genera- 
tion. 

Domestically, our Association is 
making progress toward all of its ob- 
jectives. 

The program to improve the ad- 
ministration of justice in the courts 
is a never-ending task. The Parker 
Committee recommendations of 1938 
unimplemented in 
states. The appointment, or non-par- 
tisan election, of judges under the so- 
called Missouri or New Jersey plan, 
which is really the American Bar 
Association plan, needs attention as 
we seemingly now have no strong 
and constant voice to keep these 


remain most 








great principles alive and before the 
states. Drastically increased salaries 
is a reform which is badly needed in 
nearly every state if we are to get 
and keep outstanding men in judi 
cial service. 

Court docket congestion and the 
fact that justice delayed is justice de 
nied has come to be a widely adver 
tised fact. The result is that delays 
in any court reflect on both the Bar 
and the Bench. Further remedial ac- 
tion to eradicate this problem is re- 
quired in many metropolitan cities. 

Much has been accomplished by 
the American Bar Association pro- 
gram to improve administration of 
justice in trafic courts, where more 
than 90 per cent of our people re- 
ceive their only personal experience 
with the administration of justice in 
our nation. These accomplishments 
have been of great public benefit 
and have brought an excellent pub- 
lic reaction toward our Association. 
Much remains to be done in this 
field, and we must not relax our el 
forts. Multiple financial and admin- 
istrative problems must be solved, 
and this program pushed forward 
and expanded, 


Criminal Justice ... 
A Neglected Field 


The program for improving crim- 
inal justice through the American 
Bar Foundation’s national survey 
should be pushed with vigor. Every 
citizen has a stake in this study. Lib- 
erty is more important to a man than 
his property. Yet, the field of crim- 
inal justice is the most neglected 
field in our jurisprudence. We must 
complete our inquiry into the ade- 
quacy of our system of criminal jus- 
tice and from it develop adequate 
minimum standards of procedure 
for the administration of criminal 
law. Our Association has a duty and 
responsibility it must live up to here. 

The American Bar Association 
program in the field of federal ad- 
ministrative justice is a matter of vi- 
tal concern to all lawyers, especially 
general practitioners, for in this day 
of burgeoning federal powers, al- 
most any lawyer will find frequent 
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contacts with federal agencies and 
departments inescapable. For many 
years our Association has been work- 
ing toward the goal of assuring to 
every citizen who comes into contact 
or contest with the Federal Govern- 
ment a fair and impartial trial, fair 
treatment and respect for his rights. 
The progress has been great, but 
the goal has not yet been achieved. 
The benefits of the American Bar 
Association program in the field ol 
federal administrative law are so vast 
that, with full recognition of its con- 
troversial nature, it should be moved 
to the very forefront of the Amer- 
ican Bar Association's federal legis- 
lative program. The Association's 
proposals are being embodied in 
specific bills, so the abstract is now 
concrete, and it should be easier to 
demonstrate the value of this pro 
gram to laymen as well as to law- 
yers. 

Something greatly needed is a con- 
centration of all the many proposals 
of the American Bar Association 
with respect to federal legislation in- 
to a single national legislative pro- 
gram so that everyone will know 
what the American Bar Association 
is for and what it is against. This 
program must be made current with 
out-of-date proposals eliminated. We 
need centralized and accurate infor- 
mation and responsible direction for 
progress. If we are to be effective in 
the presentation of our legislative 
recommendations, if we would make 
our influence felt at its maximum, 
we must follow through, recognizing 
that the job has not been finished 
when the House of Delegates adopts 
a resolution taking a position with 
respect to some legislative matter. 

To accomplish our objective here, 
it seems to me we need a single com- 
mittee to provide an organizatio: 
which will support all American Bai 
Association legislative proposals. 
There would be no _ interference 
with existing committees and _ sec- 
tions, as the new Federal Legislative 
Committee would act only at th 
quest of these Sections and Commit- 
tees, to supplement or implement 
their needs. I have determined to 
seek authorization for the establish- 
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ment of such a Federal Legislative 
Committee at the earliest possible 
date. 
Through 
and the Commissioners on Uniform 
State Laws, we are better organized 
for effective action in the field ol 
state legislation than we are on the 
federal level. A great deal remains to 
be done, however, to implement as 
fully as possible, and state by state, 
the recommendations of the Ameri 
can Bar Association, just referred 
to, with respect to impartial selec- 


our state committees 


tion of judges, proc edural reforms in 
the courts, and other areas of state 
legislative jurisdiction. 

One of the most challenging op 
portunities facing the American Bai 
Association is to serve the Bar as a 
whole—to truly meet and serve the 
needs ol all lawyers. ‘There is a wide- 
spread belief—almost as widely held 
as it is wrong—that the American Bar 
Association does nothing for the so- 
called “grass-roots” lawyers of the 
country. We must demonstrate the 
error of this belief by making known 
just what our Association does do 
tor the “grass roots” lawyers of the 
country; and at the same time, we 
must expand our services and mak¢ 
very sure that we are doing all we 
can in this area. 

For instance, we should consider 
the extent to which it may be possi- 
ble for our Association to develop 
aids to the lawyer in small cities, ai 
the seats of country courthouses and 
in the rural areas which will make 
him feel that he is a part of the 
American Bar Association, that the 
Association is intensely interested in 
him, and that the Association is fur- 
thering his interests and his needs. 
It seems most lawyers believe they 
cannot continue to practice 
through “horse-and-buggy” methods 
in the jet-atomic-international age 
in which we 
“know-how” data are essential and 
are being demanded, We must con- 
sider how we can meet this demand 


law 


now live. Economic 


and supply the need here in a way 
that will satisfy the “grass roots” law- 
yer. 

To meet the need for practical 
“know-how” or “bread-and-butter” 


information which would help th: 
individual lawyer to improve his 
practice perhaps we should plan a 
small magazine or some other form 
ol service or inlormation distribu 
tion. 1 am intormed that the Amer- 
ican Medical Association spends a 
large amount ol its budget each year 
on economic aids to medical prac- 
tice. Fortune magazine has reported 
that trom 1929 to 1951 the income ol 
doctors increased 157 per cent, in- 
comes of others l44 per cent, and 
that of lawyers only 58 per cent. 
These figures are most meaninglul 
and more recent figures are necded 
to accurately reflect the present. Our 
profession cannot perform its wemen- 
dously important lunctions in pro- 
tecting the basic rights and Lreedoms 
of our people through law il lawyers 
continue to fall behind in an eco- 
The 


whether we should have a Special 


nomic way. question arises 


Committee on Economic Aids tor 
Law Practice which would study and 
report with recommendations on this 
whole picture. I should like to have 
the views of every one of you on this 
point, and on every other point | 
raise here today. 

It is essential that we raise the pres- 
lige of the lawyer in the estimation 
of the public at large. We can do this 
by enforcing strictly our code of eth- 
ics and by fighting the unauthorized 
practice of the law, but in the last 
analysis our public relations pro- 
gram is our best avenue to success. 
Lhe ninety-nine and nine-tenths per 
cent of our prolession which con- 
ducts itself in an honorable manne 
is too olten smeared by the lew black 
sheep who stray trom our Canons of 
Ethics. The creation of a special 
grievance committee charged with 
investigating violations of the Can- 
ons of Ethics to document violation 
cases against members has been pro- 
Bar 
membership could then be with- 


posed. American Association 
drawn or other proper disciplinary 
action could be taken against any 
person found to be guilty of such a 


The 
presented, at its request, to the prop- 


violation. facts could also be 


er state bar association considering 
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disciplinary action against such a 


lawvye r. 


Public Relations . . . 
An Expanded Program 


We should increase the scope of 
our public relations activity in ev- 
ery possible way. We have barely 
scratched the surface so far. We need 
to do more and more to expand this 
program and most importantly to 
let the legal profession know we ar¢ 
doing this. We do not tell lawyers 
enough—or constantly enough 
about what the American Bar Associ- 
ation is doing for the public and, 
more importantly, doing lor the legal 
profession, Otherwise the complaint 
about the American Bar Association’s 
not serving the “grass roots lawyer” 
would never be heard. The average 
lawyer does not appreciate the im- 
Bar As- 
the fact that he is 
busy, contronted with his own prob- 


portance of the American 


sociation due to 


lems and is not reminded sufficiently 
of the assistance he has and might 
have through our Association. Ig 
norance of the constructive work of 
the American Bar Association is not 
limited to the “hinterland’’. Lawyers 
in metropolitan cities are just as un- 
informed, and, in fact, even those 
who participate actively in the As- 
sociation’s work olten express amaze- 
ment at the discovery of some out 
standing accomplishment they never 
heard of before. Our task is explain- 
ing the functions, duties, responsi- 
bilities and accomplishments of the 
American Bar that 
lawyers in general will “wake up” 
and realize that they personally ar 


Association so 


greatly indebted to the American Bai 


Association for over-all national lead- 


ership on matters of immense value 
to them. The Association’s work in 
improving the standards of legal ed 
ucation, legal and judicial ethics, 
law reform, judicial administration, 
international law and many other 
fields must be brought home to each 
lawyer. Lawyers should be made to 
realize that the American Bar Associ- 
ation’s work not only results in in- 
creased prestige for the lawyer but 
in more money in his pocket through 
that increased prestige. Somehow, 
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some way, someone must put this 
picture into capsule form so that all 
lawyers will glow with satisfaction 
in the good job the American Bai 
\ssociation is doing on all its mani 
fold plans, programs and _ policies 
and speak up with pride when the 
American Bar Association comes to 
mind rather than have the uncom 
prehending reaction many lawyers 
do have now to our great Associa- 
tion and its accomplishments. 

Ours is a profession without which 
the rights of individuals as between 
themselves, or against their govern 
ments, would mean nothing; a pro- 
fession without which chaos and des- 
potism would replace freedom and 
government of laws, without which, 
in turn, life would mean nothing. 
Every lawyer has a right to be proud 
of the legal profession’s mighty po- 
tential for public good. And every 
lawyer has an obligation to contrib- 
ute not only to that potential, but 
to the release of it in proper chan 
nels. 

Leadership is.a function of law 
yers, especially in the field of promot- 
ing a wider and better understanding 


of the privileges and responsibilities 
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ecution there will be a lack of firm 
progress which will submerge the 
important goal of leadership and re- 
sponsibility in carrying out a pro- 
gram which will lead the world 
toward the rule of law and away 
trom an arms race. 

A definite program for progress is 
therefore a cornerstone which is bad- 
ly needed at this stage. We must 
come down from the abstract desires 
of our people to a point of plotting 
a definite program to achieve oun 
objectives, and this is the task of the 
new Committee. 

The first duty of the Committee 
will be an over-all survey of what 
the American Bar Association has 
done and is doing in this field. Next, 
the Committee should make sugges- 


of citizenship. 

I think it would be most fitting if 
all of us, here at the fountains which 
first stimulated and refreshed those 
concepts of democratic government 
through political institutions and le 
gal systems which are our inherit 
ance, would join in a pledge of 
allegiance to that faith in the instita- 
tions of free government under law 
that has characterized the civiliza 
tion of the Western World and in a 
rededication of ourselves to the task 
of adapting these ancient institu- 
tions of self-government and law to 
the needs of our time as successfully 
and as satisfactorily as did our an- 
cestors to the needs of their time in 
Britain and in America. 

I have attempted to put such a 
pledge in appropriate words, and | 
want to propose it now. I ask for nc 
show of hands or voices, but I hope 
that you will repeat it with me in 
your minds and in your hearts. 

As a lawyer, I recognize that there 
is a higher law than any made by 
man, that God’s word and God's will 
transcend the words and the wills of 
men. I, therefore, acknowledge that 
there are moral limitations on civil 
power. I accept the principle of pri- 


tions as to fields which should be ex- 
plored, and by whom, to seek an- 
swers to questions such as: Can in- 
ternational law grow, as did the 
common law, out of judicial prece 
dents? How can we encourage in- 
creased use olf the International 
Court of Justice? How can we end 
existing uncertainty about what rule 
of law will be applied when nations 
submit their disputes for judicial de- 
cision by that court? 

On a long-range basis it may be 
necessary to suggest changes in the 
United Nations Charter or in the 
Statute of the International Court of 
Justice and to make suggestions as 
to other ways in which the use of the 
rule of law can be encouraged and 
implemented in this all-important 
field. The Committee will work close- 


ly with the Section of International 


The Road Ahead 


vate property, embracing the freedom 
to acquire, to hold and to dispose 
without the arbitrary interference of 
even the sovereign or the state. | 
conceive of the spiritual nature of 
man as the basis for individual equal- 
ity unbounded by limitations of geog- 
raphy, language or appearance. I 
honor the family unit as the basic 
and indivisible subdivision of gov- 
ernment and consider its preservation 
inviolable as essential to social integ- 
rity. I believe in representative gov- 
ernment. I believe in the rule of law 
as the proper way for man to settle 
unfriendly disputes in a_ friendly 
manner. I believe that all persons 
have a right to legal services at a cost 
within their means, I recognize a per- 
sonal responsibility to maintain high 
standards of legal education and pro- 
fessional conduct and to uphold the 
honor of the profession. I agree to 
work with my brethren of the Bar to 
promote the administration of justice 
so that freedom under law may be 
secure in my own land and peace un- 
der law may eventually exist through- 
out the world. To these principles 
and objectives I rededicate my heart, 
my mind, and my will. To the task of 
preserving them, applying them to 
the solution of private and public 
problems and spreading the under- 
standing, appreciation and _ enjoy- 
ment of them throughout the world, 
I pledge my conscious and constant 
efforts. 


and Comparative Law and with exist- 
ing committees, like the Committee 
on Peace and Law Through United 
Nations, in order to get the full bene- 
fit of their great experience and to 
prevent all possible duplication of ef- 
fort. This Committee has the full en- 
dorsement of the Section and other 
Committees and all will work to- 
gether to insure maximum achieve- 
ment. 

As lawyers we should all be proud 
that our Association has faced up to 
its responsibility in this vital field. 
Such an undertaking presents a vast 
and complex problem, but there is 
certainly no more important work 
in which anyone could be engaged 
in the world today. The obstacles 
are many; the task is great. But the 
rewards are too compelling to be 
denied. 
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The Canons of Ethics: 


Some Observations on a Reappraisal 


by Robert T. McCracken + of the Pennsylvania Bar (Philadelphia ) 


This article by a former Chairman of the Association’s Committee on Profes- 
sional Ethics and Grievances is a discussion of an earlier article in the Journal 
by Judge Philbrick McCoy, Chairman of the Committee on Canons of Ethics 
of the American Bar Foundation which is conducting a comprehensive study of 
the codes of legal ethics. Although he does not argue that there should be absolutely 
no changes in our present Canons, Mr. McCracken does take issue with what he 
believes to be implicit in Judge McCoy’s article, a view that a complete restatement 


of the Canons is in order. 





I have read with great interest but 
with considerable lack of conviction 
the article by my friend, Judge Phil- 
brick McCoy, in the January, 1957, 
issue of the JouRNAL, entitled “The 
Canons of Ethics: A Reappraisal by 
the Organized Bar”. 

Anything which Judge McCoy 
writes is interesting and persuasive, 
but this article appears to contain 
implications which should, I believe, 
be clearly pointed out. 

Judge McCoy’s thesis is that 
changed conditions during the past 
twenty-five years have made it nec- 
essary for the Bar “to restate its 
Codes of Ethics”, adopted in 1908, 
with a view to adapting the Canons 
to the conditions of modern law 
practice, by “revising or rewriting 
all or some of them”. 

If this means only that Judge 
McCoy’s present Committee intends, 
after adequate investigation, to rec- 
ommend such amendments to exist- 
ing Canons, and the adoption of 
such new Canons as changed condi- 
tions clearly demand, everyone will 


agree with him. From the balance 
of the article it would seem, howev- 
er, that Judge McCoy has in mind 
that his Committee should re-exam- 
ine the Canons as a whole, and then 
reappraise and restate them so as to 
reflect accurately the developments 
reflecting the “articulate conscience 
of the profession, lawyers and judg- 
es alike, at the beginning of the 
second half of the twentieth cen- 
tury”. 

If what Judge McCoy has in mind 
is to formulate and recommend a 
substantial rearrangement and re- 
statement of the Canons, I cannot 
agree, for a number of reasons: 


By reason of their historical 
growth, the Canons are admittedly 
not grouped and arranged in the 
order in which they would be if they 
were recommended for adoption by 
the Association in 1957. However, to 
rearrange them, with all the subse- 
quent amendments, in logical order, 
would necessarily change the num- 
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bers by which they are known, to 
which the Ethics Committee has 
constantly and consistently referred 
in the 291 opinions construing them, 
and which have just been reprinted. 
Mr. Drinker’s comprehensive and 
valuable book on Legal Ethics, pub- 
lished only four years ago, deals with 
them, and with the opinions, in simi- 
lar concatenation. The mere logical 
rearrangement of the Canons would 
not, in my opinion, at all warrant 
the confusion which would necessari- 
ly result, particularly as the present 
Canons (as Judge McCoy notes) 
have been adopted or drawn upon 
heavily by almost all of the state and 
local associations, as well as by those 
operating in specialized legal fields. 


ii. 


On page 39 of his article, at the 
top of column 2, Judge McCoy says, 
referring to the original 28 Canons 
and to the adoption in 1928 of Can- 
ons 29 to 45:— 


All subsequent Committees of the 
Association which have dealt with the 
Canons have been limited to making 
suggestions for amendments and ad- 
ditions without attempting to re- 
examine the Canons as a whole. 


While the above is correct as to 
revisions recommended by the var- 
ious committees prior to 1936, this 
is not true as to the revision made 
in 1937 by the Standing Committee 
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on Professional Ethics and Griev- 
ances, 

Prior to 1936 the Ethics Commit 
tee was not authorized to recom- 
mend amendments to the Canons, 
cither separately or as a whole. How 
ever, a Special Committee of the As 
sociation on Supplements to Canons 
of Professional Ethics, of which Na 
than W. MacChesney was Chairman, 
in its 1935 Report to the Association, 
called attention to the fact that the 
function of the Special Committee 
was limited to the proposal of 
amendments and supplements to the 
Canons, but that no general revision 
had ever been attempted. He there 
pointed out the desirability of such 
an attempt, saying:- 

We feel, therefore, that at an early 
date the committee should undertake 

a complete amotation of the Code 

[Canons] and either a far-reaching re 

vision or a complete supplementary 

code of practice dealing with the ac 

tual questions arising. [60 A.B.A. 

Rep. 95, (1935) ]. 

Pursuant to this report, and moved 
perhaps by Justice Stone’s article in 
the Harvard Law Review in 1934 
(48 Harv. L. R. 1) to which Judge 
McCoy 
amended the provision in the By- 


refers, the Association 
laws, which until then did not au- 
thorize the Standing Committee on 
Ethics to recommend amendments 
or clarifications to the Canons, 
(Vol. 60, page 677-8; Article VIIT, 
Section 13) , to do so “when the same 
may appear to be advisable”. (Vol. 
61, page 993-4, Article X, Section 
15 (a).). 

The Special Committee on the 
Canons of Ethics was discontinued, 
its functions being now vested in the 
Standing Committee. 

Pursuant to this mandate, the 
1936 Standing Committee on Ethics, 
of which I was Chairman and of 
which Judge McCoy was a member, 
proceeded to make an intensive ex- 
amination of the practical operation 
of the Canons. 

We sent questionnaires on the 
substance, language and operation 
of the Canons to the Bar all over 
the country, tabulated the answers, 
and debated in our Committee the 
problems raised, 


both by corre 


spondence among the members of 
the Committee and at meetings held 
thereof throughout the year, this be- 
ing our principal item of business. 


At the close of our investigations 


and deliberations, the Committee 
recommended amendments to Pro- 
fessional Canons 7, 11, 12, 27, 31, 33, 
34, 37, 39 and 43, and the adoption 
of the new Canon 47. It also recom- 
mended small verbal changes in sev- 
enteen of the Canons of Judicial 
Ethics and the addition thereto of 
new Canons 35 and 36. 

In presenting its report recom- 
mending this revision of the Canons, 
the Committee said: 


AMENDMENTS TO THE CANONS OI 

ETHICS 

The new Constitution and By-Laws 
of the Association charge this com 
mittee with the duty of considering 
and recommending amendments to 
the Canons of Professional and Judi 
cial Ethics. Suggestions of changes 
and criticism of the Canons as inter- 
preted by the committee led the com 
mittee to believe that a comprehen- 
sive study of the Canons should be 
made with a view to adopting such 
changes as seem desirable. 

The committee decided that it 
would be desirable, as a first step, to 
make a survey of opinion over the 
country as to what amendments are 
desirable. Several hundred 
were addressed to secretaries of bar 
associations, chairmen of grievance 
committees of local associations, mem 
bers of this committee’s Associate and 
Advisory ,Committee and to individ 
uals, requesting suggestions. 

Many replies were received, but 
comparatively few suggested change. 
The Canons of Ethics, now adopted 
in most of the states but sometimes 
with slight modifications, are gener- 
ally believed to be satisfactory. Quite 
a few persons believe the Canons 
should be changed so as to allow the 
lawyer more liberty in respect to ad 
vertising so that he may more suc 
cessfully compete with agencies such 
as banks, trust companies, etc., which 
have been making inroads on the 
lawyer’s business. However, few con 


letters 


crete recommendations were made 
along this line 
All recommendations of specific 


changes that have come to the com 
mittee’s hands, have been considered 
by the full committee. A number of 
them have commended themselves to 
the committee. Final drafts in such 
cases will be approved at the next 
meeting and recommendations will be 
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Robert T. McCracken is the senior 
partner in a large Philadelphia law firm. 
A native of the Quaker City, he was ad- 
mitted to the Pennsylvania Bar in 1908 
after being graduated from the Univer- 
sity of Pennsylvania (B.S. 1905, LL.B. 
1908). He is a former Chairman of the 
Association’s Committee on Profession- 
al Ethics. 





made accordingly to the Association 
at its next meeting. 

The committee has had conferences 
with the Special Committee on Law 
Lists concerning amendments to the 
Canons which will be required if that 
committee’s recommendations are 
adopted by the Association. Changes 
in Canons 27, 34 and 438 will be neces- 
Sary. 

The committee hopes that it will 
be able to recommend at the forth- 
coming meeting all the changes in 
the Canons that are desirable, so that 
further revision in the near future 
will not be necessary. It was for this 
reason that the committee sought 
widely for suggestions. . . . [60 A.B.4, 
Rep. 758-760.) 

Partly as the result of the Survey, 
its own mature 
viewpoint, the Committee specifical- 
ly considered and rejected the sug- 
gestion of Mr. MacChesney’s Special 


and partly from 


Committee for a “far-reaching revi- 
sion of the Canons”. 

In presenting the proposed 
amendments to the House of Dele- 
gates, Mr. Arant, the Committee's 
Secretary, reporting for me as Chair- 
man, said: 

The amendments which are offered 


here for your consideration have 
been formulated and recommended 
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to you after one year of work by the 
Committee, which has been devoted, 
I may say perhaps in major part, to 
a study of the Canons of Ethics, par- 
ticularly with respect to necessary or 
desirable amendments. The Com- 
mittee has sought widely for sugges- 
tions. It has sent out many letters to 
persons believed to be particularly 
interested in this matter and quali- 
fied to give worthwhile suggestions to 
the Committee. It has extended a 

* general invitation through the pages 
of the AMERICAN BAR ASSOCIATION 
Journat for such suggestions. All such 
suggestions have received the Commit- 
tee’s careful consideration. These 
changes, some of greater and some of 
lesser importance, have all been ar- 
rived at by that process. [62 A.B.A. 
Rep. 351). 


The recommended revisions to 
the Canons are set forth in a Supple- 
mentary Report then presented by 
Mr. Arant. They were adopted by 
the House of Delegates as recom- 
mended. 

At the time this investigation and 
report was made by the 1936 Com- 
mittee, the extensive changes in the 
practice of law on which Judge 
McCoy relies had either been effect- 
ed or were substantially in progress. 


I do not believe now, any more 
than I did in 1936, that a general re- 
vision or restatement of the Canons 
is either necessary or advisable. I 
much doubt if there are any impor- 
tant ethical questions which cannot 
be resolved by application of the 
principles stated in the present Can- 
ons, as these have been construed 
from time to time since 1922 by the 
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Ethics Committee. If there are any 
questions they can be 
solved by the adoption from time to 
time of appropriate new Canons. I 
understand, from a questionnaire 
which has recently been sent to me 
by Judge McCoy’s Committee, and 
which I have answered, that similar 
questionnaires have been sent to all 
members of the Bar who have been 
principally concerned with the con- 
sideration and construction of the 
Canons, including the members of 
the various state and local ethics 
committees. These questionnaires 
ask for comments on the practical 
operation of the Canons and for 
opinions as to the necessity or advis- 
ability for amendments. From the 
answers to these, Judge McCoy's 
Committee can, I believe, arrive at 
a much more reliable opinion on 
the part of the profession as to the 
necessity for amendments than by 
any amount of expensive “field 
study” consisting of personal con- 
tacts and discussions by young law- 
yers or students, with lawyers who 
have no specific problems in mind 
at the time. 

Nor does it seem to me at all nec- 
essary, much less “imperative”, as 
Judge McCoy suggests, that the 
study by his Committee “encompass 
all factors affecting the practice of 
the law”, including “the varied 
functions of the lawyer generally 
and in relation to all specialized 
fields of practice’. I very much 
doubt whether the appointment of 
his Committee contemplated _ its 
making any such all-embracing in- 
vestigation. 


such ne 


I, of course, do not mean to inti- 
mate that the members of the ethics 
committees are the only lawyers 
who understand ethical problems. 
Any opinion by any thinking lawyer 
on any legal problem should be 
helpful and welcome. Nor do I in- 
tend to imply that the present Can- 
ons are perfect, and in no need of 
revision, or that Judge McCoy is not 
admirably qualified to suggest revi- 
sions and additions to them. 

If, however, Judge McCoy and his 
Committee propose to go thorough- 
ly into all the circumstances sur- 
rounding all the legal problems 
which he apparently has under con- 
sideration, this will necessarily re- 
sult in the expenditure of many 
tens or even hundreds of thousands 
of Association dollars, which, to my 
mind, can better be spent in some 
more productive activity. 

Much of the intendment of the 
Canons has to do with the eternal 
verities, with the fundamentals of 
right or wrong conduct of the mem- 
bers of an ancient and honorable 
profession. These fundamentals 
have not changed in the past half 
century. Let us hope that they never 
will. The Canons did not create 
them; they only reflect them. For 
lawyers of experience and the right 
instincts, no Canons are required. 
As a guide for the young, and even, 
in rare instances, for those of ma- 
ture years, they are most useful. But 
they are intended to serve only as 
signposts at the crossroads, not as a 
fence along the entire length of the 
highway. 
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The 1957 Ross Prize Essay: 





Impact of Federal Subsidies on State Functions 


by John Pryor Furman - of the District of Columbia Bar 


This is the winning essay in the 1957 Ross Prize Essay Contest, conducted 
annually by the Association pursuant to the terms of the will of the late Judge 
Erskine M. Ross. The contest is open to all members of the Association (except 
officers and employees), and the subject for the annual essay is chosen by the 
Board of Governors. The judges are always a practicing lawyer, a judge and a 
law teacher. This year’s judges were Orie L. Phillips, retired Chief Jucge 
of the United States Court of Appeals for the Tenth Circuit, Denver; Dean 
Benjamin F. Boyer, of Temple University Law School, Philadelphia; and John C. 


Satterfield, of Jackson, Mississippi. 





I. 


Soon after President Eisenhower 
was inaugurated in 1953, he pro- 
posed, as one of the first undertak- 
ings of his Administration, “the cre- 
ation of a commission to study the 
means of achieving a sounder rela- 
tionship between federal, state, and 
local governments”.! In response to 
the President’s request the Congress 
established a Commission on Inter- 
governmental Relations. The Com- 
mission was charged with studying 
“the proper role of the Federal Gov- 
ernment in relation to the States and 
their political subdivisions” .* 

In the wide range of problems 
covered by this mandate, one in par- 
ticular was identified as requiring 
attention: the Commission was di- 
rected to “study and investigate all 
of the present activities in which 
Federal aid is extended to State and 
local governments. . . .""* According- 
ly, in making the first official study 
of our federal system since the delib- 


erations of the Constitutional Con- 
vention in 1787,4 the Commission 
reviewed with special care the prob- 
lems created by federal financial as- 
sistance to state governments, includ- 
ing the impact of federal subsidies 





1. Message to the Congress from the Presi- 
dent of the United States, March 30, 1953. 

2. Public Law 109, 83d Cong., Ist Sess 
(1953), 67 Stat. 145, §1. 

3. Id. at §3(b). 

4. See the Commission on Intergovernmen- 
tal Relations, A Report to THE PRESIDENT FOR 
TRANSMITTAL TO THE Concress (June, 1955), 
page v. The Commission’s Report will be cited 
here, for convenience, as “Reporr.” 

5. A minor problem of terminology should 
be noted at the outset. The Commission used 
the word “subsidy” to refer to an uncondi- 
tional transfer of funds and the word “grant” 
to refer to a transfer made subject to condi- 
tions intended to encourage or assure the use 
of funds (or, occasionally, other resources. 
such as agricultural surpluses) for specific 
purposes. See Report at pages 121-22. In this 
sense it is the “grant” rather than the “sub- 
sidy” which is characteristic of existing na- 
tional-state programs. However, in the present 
paper the word “subsidy” is used in a more 
general sense as encompassing various forms 
of direct financial assistance to state and local 
governments. 

Grants-in-aid are by far the most important 
of the various types of federal aid. Grants 
made up 97.0 per cent of all direct federal fi- 
nancial assistance to state and local govern- 
ments in the period July 1, 1955, through June 
30, 1956, (the Federal Government’s fiscal 


year 1956). See Tae Buncer or tHe Unrrep 
States GOVERNMENT FoR THE Fiscat Year Enp- 
nc June 30, 1958 (Government Printing Office 


on state functions.® The chapters in 
the Commission’s Report on “Fed- 
eral Grants-in-Aid”® and on _ the 
functional programs in which this 
device is used? and the studies pre- 
pared at the Commission’s direction, 
including studies of the impact of 
federal grants in thirty-two states,® 
constitute the most comprehensive as 
well as the most recent survey of the 
problems associated with federal 
subsidies. The results of the Com- 
mission’s work are therefore the log- 
ical point of departure for any cur- 
rent consideration of the impact of 
federal subsidies on state functions. 

Before turning to this specific 





1957), page 1127. The other federal-aid cate- 
gories used for federal budgeting purposes are 
(1) “shared revenues” (payments of a portion 
of the proceeds from the sale of certain fed- 
eral property, products, and services, derived 
mainly from public lands in the Western 
states) and (2) any excess of loans and repay- 
able advances (for example, to finance low- 
rent housing) over credits for collections. See 
id. at page 1188. 

6. Report, Part I, Chapter 5, pages 118-42. 

7. Report, Part II, pages 143-276. 

8. The studies which are most immediately 
relevant are Summaries or Sunvey Rerorrs on 
THE ADMINISTRATIVE awD Fiscal Impact oF 
Feperat Grants-tn-arp (prepared from origi- 
nal survey reports on seven states submitted 
by management consulting and research organ- 
izations) and A Survey Report on rms Impact 
or Feperat GRANTS-IN-AID ON THE STRUCTURE 
aND Funcrions or Stare anp Locat Govean- 
MENTs (containing reports of 25 additional 
states prepared by political scientists on the 
staffs of universities and colleges located in 
the states covered). Studies in the former vol- 
ume will be cited here in the form “Summary 
of Survey Report on ...” and studies in the 
latter volume will be cited in the form “Survey 
Report on... .” 

The Commission transmitted these and other 
studies to the President along with its Rzerorr. 
The Commission emphasized, however, that 
its views and recemmendations were confined 
to those set forth in the Reporr. See Rerorr at 
page viii. 
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problem, however, it will be helpful 
to review briefly the role of federal 
subsidies in our political system. 


Il. 


The role in our political structure 
of federal subsidies and, more specif- 
ically, of grants-in-aid is not easy to 
describe. As the Commission on In- 
tergovernmental Relations points 
out in its Report, 

. the grants do not constitute a 
system, and indeed they were 
never intended to make up a system. 
Their varied characteristics are large- 
ly the natural outgrowth of their var- 
ied objectives and piecemeal devel- 
opment. .. .® 

In this historical development it 
cannot be said that the use of the 
grant-in-aid as a governmental tech- 
nique has been exclusively char- 
acteristic of any one period in our 
history? or of the policies of any 
one political party. A majority of 
the grant programs in operation at 
the time of the Commission’s study 
had been instituted during the ad- 
ministrations of Presidents who were 
Democrats, but this may be indica- 
tive of little more than that the Re- 
publicans had been out of power 
during most of what President Eisen- 
hower describes as “a decade of eco- 
nomic crisis followed by a decade of 
war and international crises’’."! 

Early grants to the states took the 
form of land grants in which the 
Federal Government “specified the 
broad objective for which proceeds 
from sales were to be used (general- 
ly education or internal improve- 
ments) ... .”!2 The Morrill Act of 
1862! provided for such grants to 
state colleges emphasizing “agricul- 
ture and the mechanical arts’”,'* and 
the Morrill Act of 1890" provided 
for annual cash grants to support 
teaching in those colleges. From 
time to time during the period be- 
tween the Civil War and the 1930's. 
other objectives were furthered by 
offering financial assistance to co-op- 
erating states: the establishment of 
state agricultural experiment sta- 
tions;'® the maintenance of homes 
for disabled soldiers and sailors;!7 
the suppression of forest 
the maintenance of state 


fires;18 
marine 
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schools;!® disseminating useful in- 
formation among farmers through 
agricultural extension  services;?° 
getting the farmers “out of the mud” 
by developing better roads;?! stim- 
ulating vocational education to rem- 
edy shortages of trained labor en- 
countered during World War 1I;?? 
fighting the increasing venereal dis- 
ease rate which became a problem 
during the same period;?* providing 
for the vocational rehabilitation of 
those disabled in industry;?* and 
promoting maternal and_ child 
health, especially in rural areas.25 In 
a number of these programs progress 
in furthering the original purpose 
encouraged Congress to provide ad- 
ditional funds for use in related 
fields. 

This long and varied experience 
with federal grants-in-aid made it 
natural during the depression of the 
1930's for this technique to be used as 
one method of tackling the problems 
of unemployment and other forms 
of nationwide economic distress and 
insecurity. A number of new federal 
aid programs were initiated in this 
period. Later, when the efforts re- 
quired to accomplish national ob- 
jectives during World War II im- 
posed unusually heavy demands on 
particular localities, federal grants 
became a means both of meeting 
these demands and of evening out 
their impact. Thus, when the in- 
crease in population around defense 
centers and military installations 
swamped local schools and other 
community services, federal finan- 
cial assistance was provided for the 








9. Report at pages 118-19. The first Hoover 


Commission reached a _ similar conclusion: 
“Grant programs are unrelated; they are unco- 
ordinated; and they have developed in a hap- 
hazard manner... .” The Commission on Or- 
ganization of the Executive Branch of the Gov- 
ernment, A Report To THE Concress (March, 
1949), Federal-State Relations, page 31. This 
section of the Hoover Commission Report will 
be cited as “Hoover Commission Report”. 

10. For example, federal grants were ap- 
proximately the same percentage of total fed- 
eral expenditures in the five-year periods July 
1, 1928 through June 30, 1933 (fiscal years 
1929-1933) and July 1, 1948, through June 30 
1953 (fiscal years 1949-1953), 4.4 per cent and 
4.3 per cent respectively. (Based on Appendix 
Table 11 in Rerorr at page 311. Of course, the 
results would undoubtedly be different if var- 
ious categories of expenditures, such as those 
for national defense, were excluded.) 

11. Message to the Congress from the Presi- 
dent of the United States Transmitting the 
Final Report of the Commission on Intergov- 
ernmental Relations, June 28, 1955, reprinted 
in House Document No. 198, 84th Cong., Ist 
Sess. (1955), page iii. 


construction, maintenance, and op- 
eration of needed facilities.2° Mcre 
recently President Eisenhower has 
proposed that the Federal Govern- 
ment contribute substantially to 
school construction throughout the 
nation partly on the theory that “a 
very considerable portion of the 
[classroom] shortage is due _ to 
World War II restrictions on all 
types of civil construction. a 
The period of the “cold war” in its 
turn has produced federal aid to civ- 
il defense?8 as well as continuing 
the construction and 
operation of schools in “federally- 
affected areas”.*® 

These examples of the use of fed- 
eral subsidies emphasize that the de- 
velopment of the existing federal aid 
arrangements has been neither sys- 
tematic nor premeditated. It is there- 
fore not surprising that there is little 
pattern either to the terms on which 
grants have been offered, including 
the requirements (if any) for state 
matching contributions, or to the 
manner of their administration. In 
one sense the federal grant is merely 
a very flexible administrative device 
found useful, in a wide variety of 
situations, as a means of encouraging 
and facilitating the participation of 
state governments in the accomplish- 
ment of some national objective. It 
may help in visualizing the current 
role of the federal grant-in-aid, how- 
ever, to note several general facts. 
The Commission on Intergovern- 
mental Relations found that six pro- 
grams absorbed “‘more than 90 per- 
the Federal-aid 


assistance in 


cent of dollar”: 


12. Reporr at page 119. 

13. Act of July 2, 1862, 12 Stat. 503. 

14. Id. at §4, 12 Stat. 504. 

15. Act of August 30, 1890, 26 Stat. 417. 

16. Hatch Act of 1887, 24 Stat. 440. 

17. Act of August 27, 1888, 25 Stat. 450. 

18. Weeks Act of 1911, 36 Stat. 961. 

19. Act of March 4, 1911, 36 Stat. 372. 

20. Smith-Lever Act of 1914, 33 Stat. 372. 

21. Federal-Aid Road Act of 1916, 39 Stat 
355. 

22. Smith-Hughes Act of 1917, 39 Stat. 929 
See Report at page 190. 

23. Chamberlain-Kahn Act of 1918, 40 Stat 
845, 887. 

24. Vocational Rehabilitation Act of 1920, 41 
Stat. 735. 

25. Sheppard-Towner Act of 1921, 42 Stat. 
224. 

26. Act of June 28, 1941, 55 Stat. 361. 

27. Message to the Congress from the Presi- 
dent of the United States, January 28, 1957, re- 
printed in the Congressional Record for the 
same date, 103 Cong. Rec. 909. 

28. Federal Civil Defense Act of 1950, 64 
Stat. 1245. 

29. Act of September 23, 1950, 64 Stat. 967. 
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public assistance to defined catego- 
ries of needy persons;*” highway con- 
struction; employment security; do- 
nations of cash and commodities for 
school lunches; school construction 
and operation in federally-affected 
areas; and hospital construction.*! 
In the federal budget for fiscal year 
1958 (beginning July 1, 1957) 54 
per cent of the proposed grant-in-aid 
expenditures are listed in the “labor 
and welfare” category,®* 36 per cent 
are listed under 
housing” and 8 per cent are listed 
under “agriculture and agricultural 
The 


“commerce and 


resources’ .*% “commerce and 
housing” category includes grants 
for highways out of a trust fund cre- 
ated by the Highway Revenue Act of 
19563* to hold proceeds from spec- 
ified taxes on motor fuels, tires and 
vehicles.*5 

For fiscal year 1958, the Adminis- 
tration has recommended federal aid 
expenditures of $5,502,000,000, with 
5,271,000,000 taking the form of 
grants-in-aid.*® This would be the 
largest total of such expenditures in 
our history; in contrast, the total of 
the federal grants made during the 
fiscal year which ended about the 
time the Commission began its study 
was $2,722,000,000.57 This almost 
doubling of federal grants in a five- 
year period underscores both the 
timeliness of the Commission’s study 
of the impact of federal subsidies on 
the states and the usefulness of con 
tinuing public discussion of the re- 
sults of that study. 


Ill. 


In urging Congress to establish 
the Commission on _ Intergovern- 
mental Relations, President Eisen- 
hower called particular attention to 
federal grants-in-aid and observed, 
“The impact of these grants on state 
governments has been profound.’’** 
An analysis of the nature of this im- 
pact leads in two directions. First, 
federal subsidies may affect 
functions because of all that is im- 
plicit in the relationship between 
the national government as grantor 
and the state governments as recipi- 


State 


ents. Such implications will be con- 
sidered in this section. Second, fed- 
affect 


eral subsidies may state 


functions in other ways when the 
subsidy is provided to units of local 
government rather than to the state 
itself. Consideration of this some- 
what newer type of impact will be 
reserved for the next section. 

The direct impact on state gov- 
ernments of federal subsidies, and in 
particular grants-in-aid, takes three 
major forms: (1) impact on the na- 
ture of the functions performed by 
state governments, (2) impact on 
the size of the programs carried out 
by the states, and (3) impact on the 
manner in which state functions are 
administered. The Commission on 
Intergovernmental Relations con 
cerned itself with all these facets ol 
the problem, and the thirty-two sur- 
individual states 
prepared for the Commission at- 


vey reports on 


tempted to provide detailed factual 
material on each point. The results 
are not easily synthesized, partly be- 
cause the impact of federal grants 
has varied from state to state,®® from 
program to program, and at differ- 
ent periods of time.” One can, 
though, summarize typical findings, 
while recognizing that the general 
impressions conveyed will not nec 
essarily be valid as applied to all sit- 
uations. 


Impact on the Nature 
of State Functions 


By general agreement the impact 
of federal grants-in-aid on the na- 
ture of the governmenia! functions 
performed by the states has been 





30. The categories are the needy aged, the 


blind, children who have been deprived of 
parental care and support, and the disabled. 
See A Description or Twenty-Five FEperat 
GRANT-IN-AID Procrams (submitted to the 
Commission on Intergovernmental Relations) 
(June, 1955), pages 112-13 

31. Report at page 125. 

32. These grants would represent four-fifths 
of all federal expenditures in this category. 
See Tue Bupcer or tHe Unrrep States Gov- 
ERNMENT FOR THE Fiscat Year Envine June 30, 
1958, page 1128. 

33. Id. at page 1127 and table at pages 1131- 
33. 

34. Title II of Public Law 627, 84th Cong., 
2d Sess., 70 Stat. 387. 

35. See THe Bupcer or tHe Unrren Srares 
GOVERNMENT FoR THE Fiscat Year Envinc June 
30, 1958, page 1129. 

36. See id. at 1127. 

37. See Appendix Table 4 in Report at page 
301. The figure is that for fiscal year 1953. 

38. Message to the Congress from the Presi- 
dent of the United States, March 30, 1953. 

39. As Professor Roger H. Wells comments 
in an introductory chapter in A Survey Report 
on THE Impact oF Feperat GRANTS-IN-AID ON 
THE Srructure anp Funcrions or StTaTe AND 
Locat Governments at page 18, “The study 
emphasizes anew the enormous diversities 
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substantial. In program alter pro- 
gram federal subsidies have been 
the means by which state govern- 
ments have been induced to begin 
new services or expand existing serv- 
ices.44 As the Commission com 
ments, “The grant’s widest use has 
been in stimulating the States to 
launch or expand services for which 
State and local governments are gen- 
erally regarded as primarily respon 
sible.’’4? 

The use of grants to stimulate the 
states to perform new or expanded 
functions led to the comment in one 
of the first state survey reports sub- 
mitted to the Commission that the 
federal grants had 
“whetted the appetites of the . 
electorate for increased public serv- 


provision of 


ices”.43 The authors of most of the 





among the American Commonwealths in 
wealth, organizational maturity and quality of 
government, party systems, and other charac- 
teristics.” 

40. For example, criticisms of federal officials 
and their attitudes appear to arise much more 
frequently in the early years of a given pro- 
gram. 

41. In 1949 the first Hoover Commission 
commented, “The cooperative system based on 
grants-in-aid has provided needed standards 
of public services throughout the country in 
many fields—services that many States would 
be unable to supply. ... In addition to de- 
creasing inequalities of service, the grant-in- 
aid method has raised the level of all aided 
services, without transferring functions en- 
tirely to the National Government. ... The 
grant-in-aid method, in fact, has added to and 
expanded the activities of State governments 
by contributing to their resources and thereby 
enabling them to embark upen additional or 
more extensive public-service programs for 
their own people. . . . It has stimulated States 
and localities to provide a number of public 
services deemed necessary and desirable in the 
nationai interest.” Hoover Commission Report 
at page 30. 

42. Report at page 125. 

43. Summary of Survey Report on Missis- 
sippi, page 49. 
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later reports addressed themselves to 
this suggestion, with varied results. 
The majority of the reports conclud- 
ed that the availability of federal 
grant funds had “whetted appe- 
tites”. It is probably also significaiit 
that almost no cases were identified 
where state legislatures had turned 
down federal grants because of lack 
of local interest in the proposed pro- 
gram. On the other hand, as the re- 
port on Ohio observed, 

To credit, or blame, federally aided 
programs with whetting the popular 
appetite for government services 
would be purely speculative. Govern- 
ment services have increased. Modern 
technology, however, probably had 
more to do with the public demand 
for increased expenditures for high- 
way construction than Federal aid. In 
similar fashion, the transition from a 
predominantly agricultural commu- 
nity to one which is highly industrial- 
ized has been more important than 
Federal assistance in the changing at- 
titudes toward public welfare activ- 
ities.44 

The Commission’s Report contains 
a similar observation: 

People in the United States, as else- 
where, have looked more and more 
to government for assistance in solv- 
ing their social and economic prob- 
lems. The National Government has 
sometimes responded more readily 
than have the State and local govern- 
ments. . . .45 
Several of the survey reports on in- 

dividual states suggested that this 
tendency to turn to Washington is 
particularly characteristic of urban 
areas,*6 a habit apparently related 
to the widely observed phenomenon 
that urban areas are substantially 
underrepresented in state legisla- 
tures.*7 Whatever the basic explana- 
tion may be, it is a historicai fact 
that the aid of the Federal Govern- 
ment has been invoked in a large 
number of fields. When this hap- 
pens, the grant-in-aid device pro- 
vides a way to “conserve State re- 
sponsibility”*® by accomplishing the 
desired objective without reliance 
upon direct 
tion.* 

In 1949 the first Hoover Commis- 
sion concluded that federal grants 
have “added to and expanded the 
activities of State governments. 


national administra- 
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” 


50 This still de- 
scribes, acc urately and succinctly, the 
impact of federal subsidies on the na 
ae of state functions. 


comment 


Impact on Size 
of State Programs 


Most of the federal subsidy pro- 
grams require a state contribution 
matching in whole or in part the 
federal grant. Grants-in-aid therefore 
increase the size of state budgets not 
only by the amount of federal aid 
but also by whatever increase in 
state appropriations may be induced. 
Programs in the fields of public wel- 
fare, public health, highway con- 
struction, and some phases of educa- 
tion have been particularly affected. 
Lhere is probably no way to tell 
how much state expenditures would 
have increased in the absence of fed- 
eral aid. The history of federal aid 
expenditures also provides little ba- 
sis on which to estimete the extent to 
which state programs would be con- 
tinued at the same level if federal 
aid were withdrawn. It does seem 
clear, however, that the expansion of 
state governmental expenditures in 
recent years is not a trend which is 
likely to be reversed,°' and that fed- 
eral grants will continue to play an 
important role in this expansion. 

In some cases the increase in the 
amount of state funds for those pro 
grams for which federal grants have 
been made available may have been 
achieved by diverting funds from 
other uses rather than by increasing 
the total state budget. One state sur 


44. Survey Report on Ohio, page 312. 

45. Report at page 4. 

46. For example, the Summary of Survey 
Report on South Carolina makes the following 
comment (at page 71): “When large urban 
governments cannot obtain adequate represen- 
tation in the State legislature or proper recog- 
nition of their problems from rurally domi- 
nated county delegations, there is a tendency 
to turn to the Federal Government for assist- 
ance.” On the other hand, a surprising number 
of existing grant-aid programs were begun 
with the needs of the rural areas primarily in 
mind (including, in addition to the obvious 
cases, the Federal highway program and the 
welfare programs dealing with crippled chil- 
dren, maternal and child health, and child 
welfare). 

47. The Commission itself suggested a sim- 
pler and more direct explanation: “Modern 
needs and demands for government to provide 
services in such fields as welfare, education, 
transportation, housing, and civil defense, 
among others, are often most intensely felt 


and expressed in metropolitan areas."’ Rerort 
at page 51. 

48. Id. at page 124. 

49. The Commission noted, in particular, 


that “Some of the prograrns included in the 




















































vey report characterizes as the “prin- 
cipal impact” of federal grants “the 
attempt by the legislators to channel 
limited resources into areas where 
federal grants will enable state funds 
to do more work.”®? To take an ex- 
ample, it is suggested more than once 
that in the field of education the 
1917 of federal 
funds for vocational education on a 
1:1 matching basis may have result- 
ec in the channeling of state funds 


availability since 


away from general education.®? De- 
spite such instances the more general 
effect of federal grants on the size of 
state programs seems to be reflected 
in the conclusion, attributed to the 
chairman of the Appropriations 
Committee of one state legislature 
that his state had “simply spent 
more money that it would have oth- 
erwise’’.54 


Impact on the Administration 
of State Functions 


One of the striking differences be- 
tween the administrative structure of 
the Federal Government and the ad- 
ministrative structure of state gov 
ernments is the contrast between the 
power of the President of the United 
States and the relatively weak posi- 
tion of most state governors. As the 
Commission on Intergovernmental 
Relations commented in its Report, 
“. .. few States have an adequate ex- 
ecutive branch headed by a governor 
who can be held generally account- 
able for executing and administer- 
ing the laws of the State’.55> With 

(Continued on page 1144) 





Social Security Act of 1935 provided for State 
and local operation of grant-aided programs 
to replace certain emergency activities which 
had been carried on directly by the National 
Government. Two years later the low-rent 
housing program was shifted to State and local 
operation by this method.” Report at page 
127. The Commission itself recommended that 
Congress enact legislation permitting the 
shifting of the soil conservation program from 
national administration to state administra- 
tion through the use of the grant-in-aid tech- 
nique. See Report at pages 158-61. 

50. Hoover Commission Report at page 30. 

51. See, eg., “Another Boost for State 
Taxes,”” Bustness Weex, January 26, 1957, page 

52. Survey Report on Colorado, page 69. 

53. See Surmmary of Survey Report on Kan- 
sas, page 22; Survey Report on Kentucky, 
page 187; Survey Report on South Dakota, 
page 375. The Hoover Commission cited, as an 
example of the same phenomenon, neglect of 
the general relief program in favor of the 
public assistance program. See Hoover Com- 
mission Report at page 31 

54. Survey Report on New Hampshire, page 
259. 

55. Report at page 42 
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Hitler Hated Lawyers: 





A Story of Resistance to Tyranny 


by John W. Brabner-Smith - of the District of Columbia Bar 


Mr. Brabner-Smith writes of the little-known resistance to Hitler by the mem- 
bers of the German Bar and judiciary. The resistance continued in spite of Nazi 
efforts to break it and many German lawyers paid with their lives for their 
refusal to subvert German law as der Fuehrer wished. 





It was but yesterday that we law- 
yers in this country heard and ac- 
cepted the statement that the Third 
Reich had “put a quick and grue- 
some end to a judicial tradition of 
the German nation that had lasted 
for centuries”! In 1949, an ex- 
military government lawyer asserted 
to a group of young German bar- 
risters who were being “educated in 
democracy’’, that “in the prolific lit- 
erature on the German Resistance, 
apparently little if anything can be 
read about members of the legal 
profession”, This also was published, 


1. Nazi Justice and the Democratic Approach 
by Maximilian Koessler, 36 A.B.A.J. 634 (July, 
1950) . 

2. Id., page 635. Speech delivered before 2 
conference of Referendars (legal apprentices) 
at Bayrischzell, Bavaria. Mr. Koessler says 
elsewhere in the same tsik, “quite a few judg- 
es, prosecutors and other justice officials de- 
based themselves to be henchmen” of the 
Nazis. Looking backward, at that time when 
the youth of Germany saw, completely ex- 
posed to many of them for the first time, the 
evil character of the Nazi regime, would it 
not have been wiser to emphasize those law- 
yers who did not thus debase themselves and 
suffered for their convictions? 

3. Germany's Unpercrounp, by Allen Dulles; 
20 Juty, by C. Fitzgibbon (U. S., 1956); To 
Tue Brrrer Enp, by H. B. Gisevius (London, 
1948); German Opposition to Hrrier, by H. 
Rothfels (U. S., 1948); Revotr Acamnst HITLER, 
by F. von Schlabrendorf (London, 1948); 
Geist per Fremetr, by E. Zeller (2d. ed. Mu- 
nich, 1954); and note the numerous other pub- 
lications listed by Zeller and Fitzgibbon in 
their books. 


Of the eighty active leaders of the resistance 
movement mentioned by Zeller, twenty-seven 
were lawyers; thirty were professional mili- 
tary or naval officers, including Judge Advo- 


apparently unchallenged in the lead- 
ing journal of the American Bar.” 
Only war can play such havoc 
with the critical faculties of a pro- 
fession so conservative as ours. A 
cursory glance at any of the litera- 
ture concerning the German Under- 
ground, whether from English, Ger- 
man or American sources, from the 
American lawyer Allen Dulles’ 1947 
report on that subject to today’s 20 
July by Constantine Fitzgibbon, 
will establish numerous instances of 
courageous resistance on the part of 
the German legal profession—judges, 


cate officers; and the balance, twenty-three, 
were all other professions, with a plurality of 
clergymen. No physician or businessman is in- 
cluded among these mentioned leaders. 

4. The story of the opposition of the Minis- 
try of Justice to Hitler’s rule has been over- 
shadowed, properly, by the dramatic conspira- 
cies to overthrow him. When Hitler tried to 
subvert the fundamental principles of the Ger- 
man law by introducing his own ideas—his 
Gesunde Volksempfinden—“the Sentiment of 
the German People’—he found so little sym- 
pathy among the judiciary that he was obliged 
to set up a new court system,—the nortorious 
“People’s Court”, and the Sondergerichte, 
special courts for political crimes. Freisler, 
whom Hitler appointed as head of this new 
court system, was unknown to the German 
legal profession when Hitler came to power. 
He was a former Communist who went to ex- 
tremes to prove his Nazi loyalty. He it was 
who gave Hitier’s interpretation of the Ger- 
man law, and presided over the “trials” of the 
resistance leaders. 

Beginning in 1938, there was also a struggle 
between Himmler’s S.S. and the Justice Minis- 
try over the custody of imprisoned criminals, 
the former demanding that they be turned 
to the S.S. to be placed in concentration 


professors and administrative offi- 
cials as well as private practitioners.* 
When the distorting mists of war 
clear, our profession will be proud 
of the part played by German law- 
yers against the totalitarian state. 
Today, the question might better 
be put: “How many top legal prac- 
titioners and scholars could be found 
among the Nazi leaders?” Hitler 
hated lawyers as he did horses. 
They represented a society where he 
did not “belong” and which fre- 
quently thwarted Nazi projects. As 
late as 1941, Hitler, in a public ad- 
dress, bitterly excoriated the legal 
profession for “obstructing” Nazi 
ideas of justice and threatened those 
who continued to resist his plat- 
turns the 


form.4 Wherever one 





camps. The S.S. failed until the appointment 
of Thierack, another of the few high Nazi law- 
yers, who finally succeeded to the Ministry of 
Justice post in 1943. Shortly after the myste- 
rious death, in 1941, of Dr. Guertner, previous 
head of the Justice Ministry, and an early op- 
ponent of Hitler, the latter, in a public speech 
before the Reichstag charged that the Juris- 
ten—the lawyers—were his worst enemies. It 
was known, apparently, only in German legal 
circles that fifteen members of the Ministry of 
Justice were imprisoned, at some time or other 
during the war, by Hitler. And it was Hitler 
who did away with the lifetime tenure of 
judges, which had been a vital factor in the 
maintenance of the renowned integrity of the 
German judiciary, thus relegating the judge to 
a position of a Beamter, a bureaucrat. 

In the “Justices Case”—the Nuremberg Tri- 
al of Nazi jurists, Hitler was quoted as saying, 
“I expect the legal profession to understand 
that the nation is not here for them, but that 
they are here for the nation.” Hitler’s hench- 
man, Rothenberg, is quoted as stating in 1942, 
in a memorandum on the “Judicial Reform”, 
“All clamor about lawlessness, despotism, in- 
justice, ete., is at present nothing but a lack of 
insight into the political situation . . .” (pages 
50, 51, of the Prosecution’s Brief). The “clam- 
or”, then, was still on in 1942, in spite of these 
Nazi efforts. 
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John W. Brabner-Smith is a graduate 
of Yale and the Yale Law School. He 
received his J.S.D. from Northwestern 
Law School where he taught. He is a 
member of the Illinois, District of Co- 
lumbia and Connecticut Bars. He was 
in Germany in 1945, drafting military 
government laws, and visited Nurem- 
berg in 1946 as Special Assistant to the 
Chief Prosecutor of the Japanese War 


Crimes Trials. He toured Germany in 
1947, 1948 and 1954 on special studies 
for Congress and the State and Defense 
Departments. He is a colonel in the 
Army Reserve and is a frequent con- 
tributor to legal periodicals. 





pages of recent German history—the 
plots against Hitler’s life, the efforts 
to overthrow his government, the 
recent Bonn Constitutional Conven- 
tion, or the existing state—the lead- 
ers are primarily men of legal train- 
ing who were personae non gratae 
to the NSDAP (National Socialist 
[Nazi] Party) . 

There is Dr. Goerdeler, ex-mayot 
of Leipzig, the leading anti-Hitler 
plotter, who resigned when Nazi 
storm troops removed, over his ob- 
jection, the Leipzig monument of 
the great German Jewish composer, 
Mendelssohn. He would have been 
Chancellor of Germany if the con- 
spirators had succeeded. There is 
Dr. Konrad Adenauer, a Cologne 
lawyer and former mayor, who “re- 
tired from politics’ in 1933, was 
twice arrested by the Gestapo and 
is now the Chancellor. 


1106 American Bar Association Journal 


Helmuth Moltke and Peter Yorck, 
dramatic heroes of the Hitler oppo 
sition and founders of the Kreisau 
Circle, the most outspoken enemies 
of Hitlerism, were among the young 
Berlin lawyers whom the Nazis ex 
ecuted. Cynics observe that Moltke 
was the grandson of a knighted Brit- 
ish justice, that Yorck was the de- 
scendant of a Scottish minister, that 
Adam Trott was descended from our 
first Chief Justice, John Jay, that 
Josef Mueller was a friend of the 
Vatican, that Otto Kiep’s father was 
a Glasgow businessman, and so on. 
ut these lawyers were also of the 
leading families. Both 
Moltke and Yorck von Wartenburg 
were counts, descendants of Teu- 
tonic Knights, members of the Ger- 
man branch of the Knights of St. 
John of Jerusalem (Hospitalers) , 
and related to the famous field mar- 
shals bearing their name. And this 
applied to many others of the Nazi 
opposition. When the July 20, 1944, 
coup failed, the prisons were filled 
with the best of Germany's society, 
intellectual spiritual. “The 
women visitors at the jails were the 


German 


and 


same faces one saw at the opera, 


the Red Cross benefits and on the 
society pages”, remarked an eye 
witness. 


Among those who tried to warn 
England, Italy, France, Sweden and 
this country of the dangers of the 
Hitler menace or who maintained 
clandestine relations with the West 
during the war were a number of 
international lawyers—Dr. Ulrich 
von Hassell; Dr. Karl von Lewinski 
(who was married to a daughter of 
the late Senator Pomeroy, of Colo- 
rado); Dr. Goerdeler, of Leipzig, 
traveling abroad as an attorney for 





5. High officials of the Justice Ministry have 
been blamed for much of Hitler's evil. Certain- 
ly this is true of the notorious Freisler. (See 
footnote 4). Because of his leading position as 
Under Secretary of the Ministry, Schlegelberg- 
er was later arrested as a war criminal, and 
the Minister himself had been suspected. But 
there are judges still living, such as Professor 
Heim, now President of the Amstgericht Court 
of Hannover, who believe that they were pro- 
tected by Guertner and Schlegelberger when 
attacked by the Nazis for actions and decisions 
which were just. Another high official, Dr 
Friedrich Ernst, also a Ministerialdirektor and 
custodian of enemy property during the war, 
was eventually placed in a concentration camp 
as was Justice von Garssen, President of the 
highest Circuit Court of Hannover, who later 
died in an internment camp. 







the Bosch firm; Dr. Josef Mueller, of 
Munich; Dr. Otto Kiep, well re 
membered in New York and Wash 
ington, where he had resided; Dr. 
Hans Gisevius, who, although not 
an agent of this country, was in con- 
stant touch with our O.S.S., includ- 
ing Allen Dulles; Nikolaus 
Halem; Edward Waetgen, anothe 
Berlin lawyer, as well as Helmuth 
von Moltke and Adam von Trott. 


von 


It is impossible to assert with 
surety that the private lawyers were 
more courageous than the profes- 
sors, the judges, the administrators 
or the lawyers in the diplomatic 
service.© Many who appear as pri- 
vate lawyers in 1932 to 1945 had 
been in public or teaching offices 
prior to the rise of Hitler, and had 
been forced to resign. Such, for in- 
stance was the case of Dr. Luka- 
schek, Governor of Upper Silesia, 
who “resumed private practice” in 
Breslau until his arrest in 1944; Dr. 
Reinhold Maier, Minister of Eco- 
nomics in Wuerttemburg; Dr. Georg 
Meier, Berlin Law School lecturer, 
who was told he could never obtain 
a professorship because of his anti- 
Hitler articles in the Frankfurter 
Zeitung; the international law ex- 
Karl 
Bender, a Karlsruhe lawyer, dis- 
missed in 1932 as Mayor of Frei- 
burg; and Nikolaus von Halem, who 
left the Economics Ministry and be- 
came legal adviser to the German 


pert, Paulus von Husen; Dr. 


Industry Trade Association, losing 
his life with 120 others in one of the 
early Hitler assassination plots. 
Among law professors there were 
Dr. Johannes Popitz, former Prus- 
sian Finance Minister and _ closest 
confidant of the German Army Chief 





Professor Heim and Landgericht President 
Meyerhoff of Hanover, who had frequent skir- 
mishes with the Cestape and other Nazi of- 
ficials, believe that ine latter generally got 
their way in criminal law matters in spite of 
the judiciary, through the following methods: 
(1) by refusing to carry out decisions, which 
the judiciary, as in this country, must rely 
upon the executive to enforce; (2) by placing 
released prisoners in “protective custody”, as 
was done in the case of Pastor Niemoeller; (3) 
by punishing before trial, i.e., by holding in 
concentration camps without indictment for a 
time, or by keeping indefinitely in the camps; 
(4) by transferring “recalcitrant” judges from 
the penal to the civil branch, as, in the case of 
Justice Heim, being made a Registrar for real 
property; (5) by seizing and concealing files 
necessary for tria’; or (6) by drafting “un- 
friendly” judges into the military service. 
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of Staff, General Beck, the leader of 
an anti-Hitler military group; his 
colleagues at Berlin University, the 
constitutional law authorities, Ru- 
dolf Smend and Hans Peters; Max 
Fleischmann, renowned author and 
scholar of international law at Halle; 
Herman Mangoldt of Tue- 
bingen and Kiel; and Herbert Kraus, 
of Goettingen, most of 
were executed. Numerous professors 
showed their animosity by leaving 
indefinitely to 


von 


whom 


Germany teach 
abroad. 


An examination of those lawyers 





who today hold high office in Ger- 
man political life is reassuring. Of 
the fifty-seven leaders in West Ger- 
man public life selected for bio- 
graphical sketches by the United 
States High Commissioner for Ger- 
many in 1952, there are seventeen 
lawyers who overtly suffered for their 
anti-Nazi convictions, eight having 
been arrested and the others having 
lost their These include 
Chancellor Adenauer; the Minister 
of Justice, Dr. Dehler; the late Presi- 
dent of the Constitutional (Su- 
preme) Court, Dr. Hoepker-Aschoff; 
the recent Minister of Interior, Dr. 


jobs. 


6. Others who were already prominent and 
respected lawyers in Germany at the time of 
their execution by the Nazis, and who surely 
would have been well-known figures today had 
they lived, include Dr. Goerdler’s brother, for- 
mer Mayor of Marienburg; Dr. Carl Sack, 
Judge Advocate of the German Army; Claus 
Bonhoefer, son of the famous Berlin professor, 
attorney for the German Air Lines; Werner 
von Haeften, counsel] for the Warburg Bank, 
and his brother, Hans Bernd, who had numer- 
ous Oxford University friends from his college 
days there; Ruediger Schleicher, legal expert in 
the Air Ministry; Hans Dohnanyi, a former 
judge who became first assistant in the Ger- 
man Intelligence Service (Abwehr); Dr. Carl 
Langbehn, Berlin attorney, who turned 
against Hitler in 1938 when his old non-Aryan 
law professor, Pringsheim, was sent to a con- 
centration camp (Langbehn tried to convert 
Himmler to the conspiracy and used the lat- 
ter’s daughter to obtain the release from jail 
of Professor Pringsheim) ; Dolf von Scheliha in 
the Foreign Ministry; Erwin Planck, State Sec- 
retary in Bruning’s cabinet and son of the 
“Father of Atomic Energy”, Max Planck; and 
Joseph Wirmer who had been designated for 
the post of Minister of Justice in the provi- 





Lehr; the recent Minister for Refu- 
gee Affairs, Dr. Lukaschek; and the 
Minister President of Hesse, Dr. 
Zinn. Not included among these 
seventeen are Dr. Carlo Schmid, 
Vice President of the Bundestag; 
Dr. von Brentano, the Foreign Min- 
ister; Dr. Ehard, Minister President 
of Bavaria; and other lawyers whose 


anti-Nazi views were not always 
concealed.® 
Similarly, the military govern- 


ment report on the members of the 
Parliamentary Council, which draft- 
ed the basic for the present 
West German Republic, indicates 
that thirty-one of seventy-seven were 
lawyers (about 43 per cent); of these, 
twenty-three were imprisoned or lost 
their jobs because of their opposi- 
tion to the regime. 

Only three or four lawyers in the 
Soviet Zone of Germany occupy high 


law 


political offices today. Note the scar- 
city of lawyers among the Soviet pup- 
pet government elite. The reason 
is clear. The lawyer opposes all to- 
talitarian rule. The anti-Nazi law- 
yers of the East have been killed or 
imprisoned, or fled to the West. The 
have no more 


Soviet Communists 


sional government which some of the Resis- 


tance leaders had planned to follow Hitler's 
death. 

7. General York. a Prussian General of Scot- 
tish ancestry, disobeyed his King, who was a 
forced ally of Napoleon, and made the secret 
Tauroggen Pact with the Russians in 1812. His 
troops aided in the defeat of Napoleon by beat- 
ing the French at Wartenburg, hence his title. 
His name was changed to “Yorck” through a 
royal misspelling and remained so after he 
was created a field marshal. 

8. Dulles, supra, page 84. Fitzgibbon observes 
that “the Kreisau Circle (originally organized 
by Yorck and Moltke), was as much of a re- 
ligious movement as a political one”, and he 
compares it to the group that gathered about 
Erasmus and St. Thomas Aquinas (page 84). 

9. The information assembled in this article 
is not only from the published studies of the 
Resistance movements. Credit must be ac- 
knowledged of the assistance from relatives, 
law partners and friends of the executed lead- 
ers, from still living opponents of Hitler, from 
former concentration camp inmates, and from 
military government officials and de-Nazifica- 
tion judges, who had become familiar with the 
German legal system under Hitler. These in- 
clude Dr. Hedwig Maier, widow of Dr. Georg 


Hitler Hated Lawyers 





love for lawyers than Hitler had. 

It would be a splendid gesture, in 
this era of political tension, if the 
American Bar erected a memorial to 
the lawyers of the German resistance. 
The symbol might be the figure of 
the young  lawyer-soldier, Peter 
Yorck von Wartenburg. It should be 
erected in Berlin, facing the Soviet 
and near the statue of his 
great-grandfather, whom the Soviets 
are now eulogizing as a friend of the 
Russian people.? And on this monu- 
ment would be engraved the words 
of Yorck at the close of his “trial” 
(Freisler, Hitler's “Hanging Judge”, 
had interrupted him to sneer that 
his objections to the extermination 
of the Jews were well known) —“The 
decisive factor . . . is the totalitarian 
claim of the state on the individual 
which forces him to renounce his 
moral and religious obligations to 
God.’’8 


These lawyers were not traitors— 


sector, 


their views were highly patriotic and 
universal. The effective opposition 
of other German lawyers against a 
totalitarian regime in the Soviet 
Zone of Germany today is a tribute 
to their colleagues of a decade past.® 


Maier, herself a jurist; Dr. Paul Leverkuehn 
of Hamburg, former law partner of Helmuth 
von Moltke; Dr. Hans Lukaschek, a survivor 
of the Kreisau Circle; Countess Yorck 
von Wartenburg, widow of Peter Yorck, and 
now a judge in Berlin; Dr. Karl von Lewinski, 
of Berlin, lately deceased, an expert witness 
for the U. S. Government on the war-time 
German legal system; Judge Leo Gcodman, 
military government supervisor of the Minis- 
try of Justice of the Bavarian courts and re- 
cently a judge of the U. S. Court for Germany, 
and Franklin Potter, President of the Asso- 
ciation of American Lawyers in Frankfurt. 

Judge Goodman says, “the vast majority of 
the German judiciary did not tamper with the 
law nor with their conscience. They main- 
tained their oath to support the law, and they 
interpreted the law in a consciencious man- 
ner.” 

Our late President, George Maurice Morris, 
and other American Bar Association leaders 
visited Berlin in 1952 to study the efforts of 
the Free Jurists behind the Iron Curtain and, 
as a result, founded the International Congress 
of Jurists at West Berlin in the summer of 
that year. President Morris then suggested the 
publication of an article of this nature. 
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Fair Trial and Free Press: 


Opinion by the Supreme Court of Puerto Rico 


In the Supreme Court of Puerto Rico, in the case of People v. Sampedro, 
which was a first degree murder case, there is a most interesting discussion 


of the matter of fair trial and free press. 


The opinion of the court was delivered by Mr. Chief Justice Snyder, of 
San Juzv. Puerto Rico, on November 5, 1954. 

The opinion itself is some sixty-four pages in length. The defendant had 
been convicted of murder in the first degree and his conviction was reversed 
on the points he raised in respect to the involuntary nature of an alleged 
confession. Although the case did not turn upon the points involved in preju- 
dicial publicity, the court saw fit in its opinion to discuss the question of pretriai 
publicity. That part of the opinion is printed here at the suggestion of Edwin M. 


Otterbourg, of New York. 





Pretrial Publicity 

The defendant contends that he 
was deprived of his right to a fair 
and impartial trial by the excessive 
publicity which his confession al- 
legedly received in the press. Our 
conclusion that his written confes- 
sion was improperly admitted in evi- 
dence will require a new trial in 
this case. It is therefore perhaps un- 
necessary to discuss this argument. 
However, in view of its importance 
we shall examine it.*4 

The difficulty with this conten- 
tion is that it was not raised in the 
trial court. Nor did the defendant 
request a postponement or change 
of venue on this ground. In addi- 
tion, there is nothing in the record 
before us showing the extent of the 
publicity given to the confession. 
The defendant points only to the 
fact that the district attorney him- 
self invited the newspapermen and 
press photographers to join him and 
the defendant at San Anton. With- 
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out even giving us the names and 
dates of the newspapers in ques- 
tion, the defendant asks us simply to 
take judicial notice of the press ac- 
counts of the case, and to reverse 
the judgment on the basis thereof. 
The defendant failed to put the 
trial court and this Court in a posi- 
tion to pass on his contention. We 
therefore have no basis for reversing 
the verdict on the ground that ex- 
cessive publicity, stimulated by the 
district attorney, prevented a fair 
and impartial trial at the time the 
defendant was tried; i.e., 3-14 months 
after he confessed. 

However, we think it appropriate 
to point out that there are circum- 
stances under which release to the 
press of a confession or other evi- 
dence by a district attorney prior to 
trial would be held to impair the 
right of a defendant to a fair and 
impartial trial. Cf. Stroble v. Cali- 
fornia, supra, 191-5, and particular- 
ly the dissenting opinion of Mr. 


Justice Frankfurter, p. 198; Shep- 
herd v. Florida, 341 U.S. 50, concur- 
ring opinion of Mr. Justice Jackson 
and Mr. Justice Frankfurter; mem- 
orandum of Mr. Justice Frankfurter 
in Leviton v. United States, 343 U.S. 
9416; Baltimore Radio Show v. State, 
67 A.2d 497 (Md., 1949) cert. de- 
nied in Maryland v. Baltimore Ra- 
dio Show, Inc. et al., 338 U.S. 912, 
opinion of Mr. Justice Frankfurter 
respecting the denial of the peti- 
tion for certiorari; Grammer v. 
State, 100 A.2d 257 (Md., 1953); 
Note, Inflammatory Pre-trial Re- 
leases by the Prosecutor and the Due 
Process Clause, 47 N.W. U. L. Rev. 
728; Note, 63 Harv. L. Rev. 840; 
Allen, supra, 29, footnote 59; De- 
laney v. United States, 199 F.2d 107 
(C.A. 1, 1952). In his concurring 
opinion in Shepherd v. Florida, su- 
pra, Mr. Justice Jackson describes 
what occurred in that case and why 
in his view it violated due process 
in the following language at pp. 
51-3: 

But prejudicial influences outside 
the courtroom, becoming all too typ- 
ical of a highly publicized trial, were 
brought to bear on this jury with 
such force that the conclusion is in- 
escapable that these defendants were 
prejudged as guilty and the trial was 
but a legal gesture to register a ver- 
dict already dictated by the press and 
the public opinion which it gener- 
ated. 


Newspapers published as a fact, 
and attributed the information to the 





é 44. We find it unnecessary to discuss the 
remaining errors assigned by the defendant. 
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sheriff, that these defendants had 
confessed. No one, including the sher- 
iff, repudiated the story. Witnesses 
and persons called as jurors said they 
had read or heard of this statement. 
However, no confession was offered 
at the trial. The only rational ex- 
planations for its nonproduction in 
court are that the story was false or 
that the confession was obtained un- 
der circumstances which made it in- 
admissible or its use inexpedient. 

If the prosecutor in the courtroom 
had told the jury that the accused had 
confessed but did not offer to prove 
the confession, the court would un- 
doubtedly have declared a mistrial 
and cited the attorney for contempt. 
If a confession had been offered in 
court, the defendant would have had 
the right to be confronted by the per- 
sons who claimed to have witnessed 
it, to cross-examine them, and to con- 
tradict their testimony. If the court 
had allowed an involuntary confes- 
sion to bé placed before the jury, we 
would not hesitate to consider it a 
denial of due process of law and re- 
verse. When such events take place 
in the courtroom, defendant's coun- 
sel can meet them with evidence, ar- 
guments, and requests for instruc- 
tions, and can at least preserve his 
objections on the record. 

But neither counsel nor court can 
control the admission of evidence if 
unproven, and probably unprovable, 
‘confessions’ are put before the jury 
by newspapers and radio. Rights of 
the defendant to be confronted by 
witnesses against him and to cross- 
examine them are thereby circum- 
vented. It is hard to imagine a more 
prejudicial influence than a press re- 
lease by the officer of the court 
charged with defendants’ custody stat- 
ing that they had confessed, and here 
just such a statement, unsworn to, un- 
seen, uncross-examined and uncontra- 
dicted, was conveyed by the press to 
the jury. 

This Court has recently gone a long 
way to disable a trial judge from 
dealing with press interference with 
the trial process, Craig v. Harney, 
331 U.S. 367; Pennekamp v. Florida, 
328 U.S. 331; Bridges v. California, 
314 U.S. 252, though it is to be noted 
that none of these cases involved a 
trial by jury. And the Court, by strict 
construction of an Act of Congress, 
has held not to be contemptuous any 
kind of interference unless it takes 
place in the immediate presence of 
the court, Nye v. United States, 313 
U.S. $3, the last place where a well- 
calculated obstruction of justice would 
be attempted. No doubt this trial 
judge felt helpless to give the accused 
any real protection against this out- 


might temper justice? . 
certainly nothing wrong about the 


of-court campaign to convict. But if 

freedoms of press are so abused as 

to make fair trial in the locality im- 

possible, the judicial process must be 

protected by removing the trial to a 

forum beyond its probable influence. 

Newspapers, in the enjoyment of their 

constitutional rights, may not deprive 

accused persons of their right to fair 
trial. These convictions, accompanied 
by such events, do not meet any Civi- 
lized conception of due process of law. 

That alone is sufficient, to my mind, 

to warrant reversal. 

There are no easy solutions in 
the task of protecting both the free- 
dom of the press and the right of a 
defendant to a fair and impartial 
trial. The two interests which must 
somehow be balanced have been de- 
scribed by Mr. Justice Frankfurter 
in his opinion in Maryland v. Balti- 
more Radio Show, Inc. et al., supra, 
as follows at p. 910: “One of the de- 
mands of a democratic society is that 
the public should know what goes 
on in courts by being told by the 
press what happens there, to the end 
that the public may judge whether 
our system of criminal justice is fair 
and right. On the other hand our 
society has set apart court and jury 
as the tribunal for determining guilt 
or innocence on the basis of evi- 
dence adduced in court, so far as it 
is humanly possible.’ (Italics ours.) 
This problem was recently explored 
in a thoughtful article by Jerome H. 
Spingarn entitled “Newspapers and 
the Pursuit of Justice” appearing in 
The Saturday Review, April 3, 1954, 
p. 9. After giving illustrations of the 
and incriminating ac- 
counts of a pending case in the city 
of New York, Spingarn goes on to 


sensational 


point out that “It will not be easy 

. to find jurors whose impartial- 
ity has not been violated. There are 
very few people in the city who 
have not read about the ‘confession, 
who do not know or think they 
know, every detail of the criminal 
act, who have not speculated on mo- 
tives. And are there any who have 
not formed their opinions as to guilt, 
and have not even gone on to meas- 
ure the mercy with which they 
. . There is 


publication of the news story itself. 
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. But such reading before trial 
and conviction might be a luxury 
we can ill afford if we are at the 
same time to maintain our Consti- 
tutional guarantee that accused per- 
sons are to be presumed innocent 
until proven guilty and are to be 
tried before an impartial jury.” 

We have no way of knowing from 
the record before us to what extent, 
if any, the right of the defendant to 
a fair trial was impaired by the al- 
legedly excessive publication of his 
confession. But the record does show 
that the representatives of the press 
were present at the invitation of the 
district attorney when the defend- 
ant confessed at San Anton. Under 
those circumstances the district at- 
torney is more to be blamed than 
the newspapers which allegedly pub- 
lished the confession in detail prior 
to trial. “To have the prosecutor 
himself feed the press with evidence 
that no self-restrained press ought 
to publish in anticipation of a trial 
is to make the State itself through 
the prosecutor, who wields its pow- 
er, a conscious participant in trial 
by newspaper, instead of by those 
methods which centuries of experi- 
ence have shown to be indispensable 
to the fair administration of jus- 
tice.” Mr. Justice Frankfurter dis- 
senting in Stroble v. California, su- 
pra, p. 201. The remedy perhaps 
may lie in a policy under which the 
district attorney normally does not 
disclose confessions prior to trial. 
That policy, followed by many pros- 
ecutors, has been adopted in the 
city of New York. See Letter to the 
Editor, New York Times, April 21, 
1954, in which the district attorney 
points out that, in refusing to dis- 
close confessions prior to trial, his 
“sole purpose is to protect the right 
of a defendant to a fair trial by not 
disclosing, before trial, that he may 
have incriminated himself.” He 
adds, by way of explanation, the 
following: 

. . . It seems undeniable that wide- 
ly disseminated information that de- 
fendant has ‘confessed’ has the effect 
of convincing the general public that 
he is unquestionably guilty and that 


any trial will be a mere formality. To 
obtain an impartial jury under such 
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circumstances, therefore, may be a 
most difficult task. In its practical 
effect such publication tends to de- 
stroy the presumption that an accused 
is innocent until he is proved guilty 
beyond a reasonable doubt in a court 
of law. 

The vice inherent in the situation 
stands out in bolder relief where the 
statement is never even received in 
evidence. Such a statement sometimes 
is excluded as not being a confession 
at all by a court ruling that duress 
preceded or accompanied it; or that 
it was given under some inducement 
or promise of benefit; or that it re- 
sulted from some unfair psychological 
pressure;45 or that the person was in 
such an unstable mental condition at 
the time as to preclude credence of 
any statement made by him. For these 
or similar reasons, indeed, the prose- 
cutor himself may decide not to offer 
the statement in evidence at the 
trial.46 


It should hardly be necessary to 
add that the policy of non-disclosure 
of confessions prior to trial cuts both 
ways. Cases should be tried in the 
courts, not in the newspapers prior 


45. That is exactly what occurred here. See 
Part III (e). 

46. The Maryland Court of Appeals goes 
even further. The policy of the district at- 
torney of New York City is to announce that 
the defendant has made a statement but that 
he will not disclose its contents or charac- 
terize it as a confession. In Grammer v. 
State, supra, the court said at p. 261: “Offi- 
cials of the State should not announce, or 
sanction the announcement, that an accused 
has confessed or that he has made a state- 
ment. The term statement includes those 
which are exculpatory in varying degrees but 
to the public mind it has come to be an eu- 
phemism which does not deceive but connotes 
an admission of guilt.” 

47. Spingarn, supra, discusses a different 
question at p. 62: 

The trial of an issue of fact in a court- 
room ean be a rather long process. It 
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to trial. It follows that attorneys for 
defendants as well as prosecutors 
normally should forbear from re- 
publication evidence 
which they hope to present in court. 
Canon 20 of Canons of Professional 


leasing for 


Ethics Governing the Conduct of 
Lawyers of Puerto Rico, 48 P.R.R. 
XI, XVII, XVIII. A great news- 
paper recently expressed approval 
of this approach. Editorial, “Trial 
by Newspaper,” New York ‘Times, 
May 14, 1954. Other newspapers 
have taken a different view. Time, 
July 12, 1954, p. 38. After the testi- 
mony is presented at the trial, pub- 
lication will not as a general rule 
violate any constitutional right of 
the defendant. People v. Jelke, 130 
N.Y.S.2d 662 (App. Div., 1954).47 
As already noted, we find no basis 
in the record before us for holding 
that any reversible error occurred 
in this case due to excessive publi- 
cation of confessions of the defend- 


ant prior to trial. However, we have 





can be dull and tedious. Jurors will be in- 
clined to lose the thread of the case from 
time to time, since the testimony often 
unfolds in a rather haphazard and non- 
chronological way. How welcome then, is a 
news account, which in a few, terse, well- 
written words summarizes what is going on, 
picks out the highspots, illumines the sig- 
nificant points, and rearranges scattered 
facts into an understandable sequence. It is 
as helpful to the jury as a course outline 
is to a college student on the eve of exams. 
But how dangerous! It is written by a re- 
porter who bears no responsibility to the 
Court, who has no training in weighing 
evidence, who is not required to be present 
throughout the trial, who has an imperative 
bias in favor of excitement. 

The law makes its own provision for a 
course outline: the summations of counsel 


felt it desirable to call this question 
to the attention of the district at- 
torneys and the Secretary of Justice, 
the bar, and the press. The whole 


problem of what has been called 
“trial by newspaper” is an acute one 
under modern conditions of mass 
communications. See Otterbourg, 
Fair Trial and Free Press: A New 
Look in 1954, 40 A.B.A.]. 838 (Oct., 
1954); Phillips and McCoy, Con- 
duct of Judges and Lawyers, The 
Challenge of the Press, pp. 154-87, 
and authorities cited therein; Thay- 
er, Legal Control of the Press, Trial 
by Newspaper, pp. 488-97; McCoy, 
The Judge and Courtroom Publi- 
city, 37 Am.Jud. Soc.J. 167 (April, 
1954) ; Howard, A Newspaper Edit- 
or Looks at Canon 35, id., 166. Only 
by mutual cooperation and under- 
standing between attorneys and the 
press can both fundamental prin- 
ciples—the freedom of the press and 
the right of a defendant to a fair 
and impartial trial—be effectively 
preserved. 
and instructions of the judge. Around them 
it throws up several important safeguards— 
such as the one which permits counsel to 
sum up only what he has proved with evi- 
dence. Around the news there are no such 
safeguards. Yet the newspaper can penetrate 
more deeply into hours of relaxation, can 
appeal more emotionally than the judge. 
This is a difficult problem to solve. The 
press cannot of course be prohibited or re- 
stricted from publishing such accounts. It is 
true that the jury may be instructed not to 
read or to disregard newspaper accounts of 
the trial. But outstanding judges have doubt- 
ed the efficacy of such instructions in a no- 
torious case. Memorandum of Mr. Justice 
Frankfurter in Leviton v. United States, supra, 
Krulewitch v. United States, 336 U.S. 440, 453, 


concurring opinion of Mr. Justice Jackson; 
Delaney v. United States, supra, 112. 
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Strengthening the Ties of Free Nations: 


a 


The First Turkish-American Law Conference 


by Kenneth Redden - Professor of Law at the University of Virginia 


Professor Redden recently had the honor of being named the first American 
ever to be made a member of the Law Faculty of the University of Ankara where 


he served on a special assignment for the past two years. His article describes a 


historic occasion in Turkish-American professional legal relations. 





Of all the Moslem countries in the 
trouble-ridden area of the Middle 
East, Turkey is the strongest mil- 
itarily, the most stable politically and 
the most progressive socially. So long 
as the cold war continues to plague 
the world, it is therefore more im- 
portant than ever before that the 
ties between the free nations be 
strengthened, A long step forward in 
this direction of bringing Turkey 
and the United States closer was re- 
cently taken which is worthy of the 
attention of the American Bar. 

In April, 1957, a four-day confer- 
ence entitled “Organized Bar Asso- 
ciation Activities in Turkey and the 
United States”, and sponsored by the 
Legal Research Institute of the Uni- 
versity of Ankara Faculty of Law,? 
was held in Ankara, Turkey. Not 
only was it the first time that Amer- 
ican lawyers had met professionally 
as a group with Turkish colleagues, 
but it was also the first time the 
lawyers of Turkey themseives had 
ever gathered together for a national 
law meeting. 


At the opening ceremony on April 
15, welcoming speeches were made 
by Professor Dr. Huseyin Avni Gok 


turk, Minister of Justice; General 
William E. Riley, head of the In 
ternational Cooperation Administra 
tion, Turkey; Professor Dr. Osman 
Fazil Berki, Dean of the Ankara Fac- 
ulty of Law; and Prolessor Delma 
Karlen, New York University School 
of Law, Co-Director, Legal Research 
Institute. Thereafter a series of twen- 
ty-five round table discussions were 
held under the leadership of Justice 
Walter Schaefer of the Supreme 
Court of Illinois, Professor Shelden 
D. Elliott of New York University 
School of Law, Director of the In- 
stitute of Judicial Administration, 
and leading members of the Turkish 
Bench, Judiciary and Law Faculties. 
The sixty delegates in attendance 
represented forty-one of the forty- 
three local Turkish bar associations, 
the three Turkish University law 
1. Although this historic first joint meeting 
of American and Turkish lawyers received ex- 
tensive local Turkish press coverage and has 
been written up in various foreign periodicals, 
this is the first article on the conference to ap- 
pear for an American audience 

2. The Legal Research Institute was created 
as a result of an agreement entered into on 
September 1, 1954, between New York Uni- 
versity Graduate School of Public Administra- 
tion and Social Service, the United States 


International Co-operation Administration, the 
University of Ankara, and the Ministry of Ed- 


training centers and the Ministry of 
Justice. Also participating were eight 
American lawyers, two Iranian law- 
yers, and eighteen Turkish lawyers, 
all of whom served as moderators 
and panelists, Significantly, three of 
the latter were women. 

As might be expected, the topics 
presented dealt with the history, or- 
ganization and operation of local 
Turkish and local and national 
American Bar organizations. The 
Turks in attendance who were ac- 
customed to the continental practice 
of adhering to the reading of a for- 
mal manuscript (only that, and 
nothing more) were amazed by 
the extemporaneous delivery of the 
Americans in summarizing and dis- 
cussing their prepared topics and 
their complete willingness to answer 
questions frankly from the floor. 
They were also astounded by the ef- 
fective use of modern techniques by 
the guest speakers from the United 
States. 

The Americans, on the other 
hand, were pleasantly surprised to 


ucation of the Turkish Republic. The Institute 
was formed to survey the legal profession in 
Turkey and to organize a program of research, 
publication, and continuing legal education. 

3. Included among these were three films 
which were shown during the conference, 
namely, Trial by Jury, prepared under the 
auspices of the University of Washington 
School of Law, Man on Trial, issued by the 
British Information Service, and The Traffic 
Problem, the first of four films recently com- 
pleted by the Special Committee on Traffic 
Court Program of the American Bar Associa- 
tion. 
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' Turkish-American Law Conference 








Kenneth R. Redden has been at the 
University of Virginia since 1944. He 
was admitted to the New York Bar in 
1941 and to the Virginia Bar in 1945. 
He is the author of a number of books 
and articles, and, on leave of absence 
from the University of Virginia, he 
taught at New York University and the 
University of Ankara in 1954-1956. 





discover how easily the formidable 
language barrier could be overcome 
and duly impressed by the fact that 
the Turkish bar associations were 
under the strict control and super- 
vision of the Minister of Justice in 
every respect. They also marveled 
at the ability of the Turks to prac- 
tice law without any of the legal 
tools used daily in the United States 
such as a key number digest, or a 


Nominating Petition 


Utah 


The undersigned hereby nomi- 
nate Franklin Riter, of Salt Lake 
City, for the office of State Delegate 
for and from the State of Utah to be 
elected in 1958 for a three-year term 
beginning at the adjournment of the 
1958 Annual Meeting: 
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Shepard's citator, or loose leaf serv- 
ices, or head-noted law reports, or 
an annotated code. 

In Turkey, a number of bar organ- 
izations and activities which have 
long existed in the United States did 
not have any 
The Turks, however, showed a sin- 
cere willingness to inaugurate any 
changes which might prove desirable 
to their professional way of life. For 
example, enabling statutes have al- 
ready been prepared which are de- 
signed to establish a national Turk- 
ish bar association modeled as much 
as possible after the American Bar 
Association.® 

Perhaps the best indication of the 


local counterpart.® 





4. On June 27, 1938, the Grand National As- 
sembly passed a statute entitled “The Lawyers’ 
Law”, regulating the legal profession generally 
and providing specifically in Section 1V for 
the creation of local bar associations under the 
aegis of the Ministry of Justice. 

5. For example, there are presently no 
Turkish organizations comparable to the 
American Bar Association, the American Law 
Institute, the American Judicature Society, 
the Association of American Law Schools, the 
Practising Law Institute, the American Law 
Student Association, etc. Nor does Turkey 
have Canons of Professional Ethics, Canons of 
Judicial Ethics, continuing legal education pro- 
grams, etc. “s 

6. This was only one of the many resolutions 
adopted by the delegates at their final session 
under the able leadership of Professor Hikmet 
Belbez, Director of the Legal Research Insti- 
tute. 

7. A second conference will be held in 
Ankara in the spring of 1958 on the topic 
“Comparative Legal Education’’. In addition, a 
book edited by Professors Hicri Fisek and 
Kenneth Redden, co-chairmen of the meeting, 
has been prepared in Turkish on this first 
conference. Not only does this volume present 
the complete proceedings of the conference, 
but it also contains other information never 
before published in Turkey, e.g., an alpha- 
betical list of all lawyers in Turkey, a record 
of activities of the forty-three local Turkish 
bar associations in the past five years, recom- 
mendations of the bar association presidents 


Henry Ruggeri, of Price; 

George W. Worthen, E. R. Callis- 
ter, L. Delos Daines, Fred L. Fin- 
linson, R. J. Hogan, Leland S. Mc- 
Cullough, Franklin J. Allen, F. Ger- 
ald Irvine, C. M. Gilmour, A. D. 
Moffat, Grant H. Bagley, Dennis 





success of this pilot conference is 
the fact that a decision was made by 
the delegates to make it an annual 
affair.? The New York University 
Law Center is also making plans to 
bring a group of Turkish lawyers to 
the United States in the near future 
so that they may undertake an on- 
the-scene study of actual activities ol 
various American bar organizations.* 
Thus, although the legal systems otf 
the two countries are completely dil- 
ferent,® there is no reason why Amer- 
ican lawyers and Turkish lawyers 
cannot continue to join forces to 
advance their respective professions, 
now that the initial steps have been 
successfully taken. 





for needed improvements in the legal pro- 
fession, etc. In effect, this volume is thus the 
first step in the preparation of a survey of 
the legal profession in Turkey along the lines 
of the monumental study in the United States 
recently completed by the American Bar 
Association. 

8. Pursuant to the basic contract mentioned 
in footnote 2 supra, an exchange program was 
inaugurated in 1955. Two Turkish judges and 
four Turkish law professors have already spent 
a year in residence in the New York Univer- 
sity Law Center studying American legal in- 
stitutions. In addition, New York University 
School of Law has had six of its faculty in res- 
idence in the University of Ankara Law 
Faculty engaged in professional collaboration 
with their Turkish colleagues. 

9. The derivation of Turkish law is a mosaic 
pattern which has given rise to one of the 
most complicated legal systems in the world. 
Beginning with an Islamic background, var- 
ious European codes and a few late American 
innovations have been adopted which provide 
the keystone of Turkey’s jurisprudence. For 
example, the Turkish courts are pretty much 
modeled after the French, its Civil Procedure 
Code was largely borrowed from Switzerland, 
the Turkish Penal Code came mainly from 
Italy, the Commercial Code stems from Ger- 
many, and the Turkish Petroleum Law of 1954 
is of common law origin since it was drafted 
by an American lawyer, translated into Turk- 
ish, and then enacted into law by the Grand 
National Assembly of the Turkish Republic. 


McCarthy, David E. Salisbury, S. N. 
Cornwall, Clarence C. Neslen, Grant 
C. Aadnesen, Bryan P. Leverich, 
John W. Lowe, George A. Critchlow, 
John C. Beaslin, Henry S. Nygaard, 
Carman E. Kipp, Tel Charlier and 
Gordon R. Strong, of Salt Lake City. 
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Ohio Valley Regional Meeting 


Louisville, Kentucky, November 6-9 


The Ohio Valley Regional Meet- 
ing, held in Louisville, November 6- 
9, presented one of the most out- 
standing programs in the hisiory of 
Regional Meetings. including the 
States of Illinois, Indiana, Kentucky, 
Tennessee, Ohio and West Virginia, 
the meeting attracted more than six 
hundred lawyers and judges despite 
the fact that it followed so closely 
upon the London meeting of the As- 
sociation. 

In announcing the meeting, Gen- 
eral Chairman Robert P. Hobson, of 
Louisville, had stated that “this will 
not be just another Bar meeting” but 
will present a program especially de- 
signed “to give each lawyer who at- 
tends something he can take home to 
make his practice better”. The pro- 
gram arranged by Mr. Hobson and 
his committees complied fully with 
the advance billing. 


Anniversary Meeting 


In a sense, this Ohio Valley Region- 
al Meeting was a tenth anniversary. 
It was in 1947 that the American Bar 
Association regional meetings pro- 
gram was started at Omaha. The pro- 
gram became a major activity of the 
Association in 1951 and since then 
there have been an average of two or 
three meetings yearly. Lewis F. Pow- 
ell, Jr., of Richmond, Virginia, 
Chairman of the Regional Meetings 
Committee, reported at the opening 
Assembly session in Louisville that 
attendance at the eighteen region- 
al meetings since 1947 has totalled 
more than 20,000, and has averaged 
about 1,100. These figures do not in- 
clude wives of lawyers. 

The regional meetings, Mr. Powell 
explained, have a fivefold purpose: 
(1) To bring the American Bar As- 
sociation closer to the lawyers of the 
country, many of whom are unable 


to attend the Annual Meetings; (2) 
lo implement the policy of making 
the Association more truly represent- 
ative of the American lawyers; (3) 
To promote continuing legal educa- 
tion; (4) To promote fellowship; 
and (5) To improve, through a shar- 
ing of professional skills and knowl- 
edge, the quality of service rendered 
to the public by the lawyers and 
courts. All of these aims were well 
served in the Louisville program. 


Panel on Rule-Making 


The single most striking feature of 
the three-day meeting was a panel 
discussion arranged by the Section of 
Judicial Administration, with the 
Chairman of the Section, Mr. Justice 
Clark, presiding. The other members 
of the panel were Mr. Justice Reed 
(Retired) , Chief Judge John Biggs, 
Jr., of the United States Court of Ap- 
peals for the Third Circuit, Professor 
James W. Moore of Yale Law School, 
and Thomas M. Scanlon, President 
of the Seventh Federal Circuit Bar. 
This distinguished panel discussed 
“The Rule-Making Function and 
the Judicial Conference of the Unit- 
ed States”, and particularly the pro- 
posal that the Judicial Conference of 
the United States assume an impor- 
tant function in the rule-making 
process of the Supreme Court, point- 
ing out that it would afford the 
breadest possible “grass roots’ rep- 
resentation of the practicing lawyers 
throughout the country. The specific 
proposal announced by Mr. fustice 
Clark and discussed by the panel is 
as follows: 

The proposal contemplates no change 

in the authority and duty of the Su- 

preme Court of the United States as 
to rule-making. That function is now 
and under the proposal will remain in 
the Court. See: 18 U.S.C. §3771 and 


§3772 as to Criminal Rules; 28 U.S.C. 
§2072 as to Civil Rules; 28 U. S. C. 


§2073 as to admiralty and maritime 
cases; 28 U.S.C. §2074 as to appeals 
from Tax Court; 11 U.S.C. §53 as to 
bankruptcy; and 18 U.S.C. §3402 as to 
United States Commissioners. 

The proposal is that the Judicial 
Conference of the United States carry 
on a continuous study of the operation 
of all of the rules of practice and pro- 
cedure and make such recommenda- 
tions from time to time as to needed 
changes, additions, or substitutions 
therein to the Supreme Court for its 
consideration, adoption, modification 
or rejection. In promulgating any rules 
adopted by it the Supreme Court 
would act under existing law. 

In general, it is contemplated that 
committees on rules would be appoint- 
ed consisting of an appropriate num- 
ber of Circuit and District judges, 
members of the bar and law teachers, 
learned in the field of practice and 
procedure, to act as task forces in each 
particular field, i.e., civil, criminal, ad- 
miralty, tax, etc. 


A special message from the Chief 
Justice of the United States endors- 
ing the proposal was also presented 
to the meeting. Mr. Chief Justice 
Warren said, in part: 


I am heartily in favor of the proposal 
to bring the Judicial Conference of the 
United States into the rule-making 
process of the Supreme Court. For 
some time I have felt that in this re- 
gard the Conference is the best func- 
tionary which could be utilized by the 
Court to process proposals for changes 
in the rules. . . . [T]}hat organiza- 
tion, properly staffed, and composed as 
it soon will be of members of both the 
courts of appeals and the district 
courts of each circuit, would be in a 
position to know whether there was 
need for change .. . [and] through 
the most interested and best equipped 
judges in the federal system, to con- 
sider what changes might be neces- 
sary. It would also be able to select 
the most capable and interested mem- 
bers of the profession from the ,vari- 
ous circuits for assistance and adyice, 
and the judicial conferences of the 
circuits could and should afford an 
open forum for discussion of all. pro- 


(Continued on page 1135) 
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Signed Articles 

As one object of the American Bar Association Journal is to 
afford a forum for the free expression of members of the Bar 
on matters of importance, and as the widest range of opinion 
is necessary in order that different aspects of such matters 
may be presented, the editors of the Journal assume no re- 
sponsibility for the opinions or facts in signed articles, except 
to the extent of expressing the view, by the fact of publica- 
tion, that the subject treated is one which merits attention. 











Without Fear or Favor 


Lawyers are again indebted to Mrs. Catherine Drink- 
er Bowen for a fine biography of a great lawyer and 
judge. She has now added the life of Sir Edward Coke 
to her previously well-received biographies of Mr. Jus- 
tice Holmes and John Adams. Probably no single 
English judge and lawyer molded the thought and 
philosophy of Anglo-American jurisprudence to the 
extent that Coke did. His Commentary upon Littleton 
was daily fare for young lawyers until the latter part 
of the nineteenth century. What Coke thought on a 
subject is still of more than mere academic interest to 
us moderns. 

The English-speaking peoples have for centuries 
clung to the concept that ours is a government of laws 
and not of men. We prefer to live under rules that are 
predictable, rather than to be subject to the will or 
whim of any individual. English common law was vic- 
torious in its struggle with ecclesiastical law and with 
the patriarchal concept of the divine right of kings. We 
lawyers still quote Coke's reply to his own king who 
Coke declared was “under God and the law”. This 
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supremacy of the law is what we mean by “the rule olf 
law’. Nevertheless, one of the vital elements in the 
rule of law is the selection of the individual men who 
will apply the law in specific cases. 

To what extent should a lawyer cut himself off from 
the ties of family and friends when he becomes a judge? 
Coke answered that question for himself when he be- 
came Lord Chief Justice of the Court of Common 
Pleas in 1606. Mr. Louis Ottenberg of Washington, 
D. C. has made available to us Coke’s Speech in which 
the great English judge sets forth his interesting views 
on this always important topic. 

As we ponder Coke’s Speech, we can well remind our- 
selves today of the guiding rules which Sir Matthew 
Hale, another eminent English lawyer, laid down for 
himself when he, too, became a judge: 

That I be not biased with compassion to the poor, or 

favour to the rich, in point of justice. That popular, or 

court applause, or distaste have no influence into anything 

I do, in point of distribution of justice. Not to be solicitous 

what men will say or think, so long as I keep myself exactly 

according to the rules of justice. 

We have embodied these standards in our Canons 
of Judicial Ethics which tell us that: 

A judge should not act in a controversy where a near 

relative is a party; he should not suffer his conduct to 

justify the impression that any person can improperly in- 
fluence him or unduly enjoy his favor, or that he is affected 

by the kinship, rank, position or influence of any party o1 

other person. 

How well are we doing today by these high judicial 
standards? 


Editor to Readers 


Readers of the JouRNAL will be interested in the fol- 
lowing paragraphs about the recent London Meeting 
of the Association which appeared in the Christian 
Science Monitor of August 8. The story was written by 
Peter Lyne, Parliamentary Correspondent of the Mon- 
itor, from London. We quote only the opening para- 
graphs of the full page that the Monitor devoted to the 
meeting: 

Seldom in the history of Anglo-American relations 
can there have been a more brilliantly successful gath- 
ering than the 80th annual meeting of the American 
Bar Association, just concluded in London. 

In his farewell speech at the final banquet in Lon- 
don’s historic Guildhall, with Sir Winston Churchill as 
the chief guest, the newly elected president of the ABA, 
Charles §. Rhyne, paid such a glowing tribute to his 
British hosts that they blushed with pleasure and grat- 
ification. 

But this was no mere occasion of happy Anglo- 
American fraternization. It can well prove to be of im- 
mense importance to mankind. This greatest law con- 
ference in world history resulted in a rededication by 
the law experts of the most powerful combinations of 
nations on earth to achieving the long-sought and newly 
invigorated dream of mankind to create the legal ma- 
chinery to end war forever... . 
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Comparative Negligence: 


The Reflections of a Skeptic 


by Abraham I. Harkavy - of the New Jersey Bar (Newark ) 


In the November issue, Lewis F. Powell, Jr., defended the rule of contributory 


negligence. In this article, Mr. Harkavy examines, with a critical eye, its proposed 


successor—the rule of comparative negligence. In form, Mr. Harkavy’s article is 


a reply to one by Mr. David G. Bress, of the District of Columbia Bar, which was 


published in the February, 1957, issue of the Journal. 





Due to a very active trial practice 
over the past number of years, es- 
pecially in the negligence field, | 
have had more than a passing inter- 
est in the pros and cons of compar- 
ative negligence. 

Thus, the article of David G. 
Bress, of the District of Columbia 
Bar [43 A.B.A.J. 127 
1957)| held my interest to the extent 
that I have read and re-read it many 
times. It has left me with a strong 
feeling of skepticism! 

Like most advocates of the com- 
parative negligence rule, Mr. Bress 
depicted it as an elixir of astonish 
ing powers. He indulged in many 
unsupported truisms, such as: 

1. “The general practice of ap- 


(February, 


portioning damages is superior to 
what we do now”. 

2. “The harshness of contributory 
negligence is completely without 
sound moral, logical or social justi- 
fication”. 

3. “A doctrine which leaves the 
entire loss . . . caused by the fault 


of two persons, on one of them, is 
patently inadequate.” 

4. “The prevailing rule of con- 
tributory negligence encourages the 


plainuff, in cases where there is any 
suggestion of negli- 
gence, to demand a trial by jury 
since judges are more apt to apply 
the rule the way it is written”. 


contributory 


5. “One of the main causes for de- 
manding jury trials and the conse- 
quent delay will disappear if judges 
are free to apportion damages.” 

6. “In the usual case, a defendant 
is insured. . . . The injured plain- 
tiff, however, is in most cases with 
out insurance protection for his 
losses.” 

Mr. Bress predicted that if the 
comparative negligence rule were 
adopted, it 

1. Would get more personal in- 
jury cases to the jury; 

2. Would eliminate many “un- 
just” and “unfair’’ no-cause verdicts 
resulting from the jury’s literal ap- 
plication of the contributory negli- 
gence rule; 

3. Would eliminate “unsatisfac- 
tory” compromise verdicts; and yet 
magically, the same rule 

4. Would relieve court calendat 
congestion; and 

5. Would not be calculated to 
cause an increase in insurance rates. 





However, he offered no practical 


or procedural cure for the so-called 
ills of contributory negligence but 
passed off this facet of the problem 
with the comment, “My task is 
demonstrate that the 
practice of apportioning 
damages is superior to what we have 
now and which of the various for- 
mulae for apportionment is most de- 


merely to 
general 


sirable, can be left for discussion on 
some later occasion”. 

Mr. Bress stated (page 127 of lis 
article) that “The rule of contribu- 
tory negligence has had precisely the 
same longevity as the common law 
no-contribution rule.” In reaching 
ihis conclusion, Mr. Bress referred 
to the fact that the old common law 
rule of contribution between joint 
tortfeasors was rejected in 1799 by 
Merriweather v. Nixan, 8 Term 
Rep. 186; that ten years later, in 
1809, the old common law rule ol 
contributory negligence was born as 
a result of the opinion in Butter- 
field v. Forrester, 11 East 60. He 
then contended that approximately 
ten years ago the trend of the deci- 
sions which decided that contribu- 
tion between negligent joint tort- 
feasors was just and proper, started. 
(Knell v. Feltman, 85 U.S. App. 
D.C. 22). Applying the principle of 


“longevity”, Mr. Bress points out that 


now is the time to change the rules 
regarding contributory negligence. 
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Truly a novel legal argument! 

However, long before 
weather v. Nixan and Butterfield 
v. Forrester, supra, we find that in 
1681, Lambert v. Bessey, (VT. Ray. 
421—cited in Pollock’s Law of Torts, 
13th edition, 1929, at page 146) , the 
early common law axiom, “he who 
breaks must pay”, came into being, 


Merri- 


thus establishing the old common 
law principle of “strict liability”. 

And so, if “longevity” is to form 
the basis for changes in our sub- 
stantive law of negligence, as Mr 
Bress advocates, then why not go 
all the way and return to “strict li- 
ability and payment without fault’? 

It is my considered judgment that 
we are no more ready for the first 
step suggested by Mr. Bress, namely 
that of adopting the comparative 
negligence rule, than we are for the 
second step of a return to “absolute 
liability” and I submit the following 
views in support of my contentions. 

Reduced to basic terms, adoption 
of the comparative negligence rule 
would simply mean that one group 
of “publics” would compensate an- 
other group of “publics” for injur- 
ies in accident cases where, because 
of fault on both sides, the law in 
most jurisdictions now leaves them 
just as it finds them. Would the 
general public stand to gain or lose 
in the long run by adoption of this 
rule? At least from an economic 
standpoint they would lose more 
than they would gain. 

By making awards possible in 
some of the causes of action now 
barred by contributory negligence, 
and by inducing increases in the 
size of some out-of-court settlements 
by defendants and their insurers, a 
comparative negligence rule would 
bring an increment to what we 
might call the “plaintiff publics”. 
The funds for these awards must 
necessarily come from a group of 
“defendant publics”. 


The Defendant Public . . . 
A Party in Interest 


Each and every one of us who 
carries liability insurance is a mem- 
ber of this latter group, along with 
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the individual defendant who may 
or may not have any or sufficient 
liability insurance. We are mem- 
bers because so long as we deem 
protect 
against the hazards of liability we 
will carry liability insurance. The 
money each of us must pay for this 
insurance is determined essentiall\ 
by how much must be paid out ol 


it necessary Lo ourselves 


the pooled aggregate of our pre- 
miunm payments in response to li- 
ability claims. Consequently, each 
of us is really a co-defendant in ev- 
ery liability case along with the in- 
it is in part our interest which 
is being defended. An increase in 


surer 


awards in such cases will be reflected 
in our premium costs. We are also 
a defendant public and a party in 
interest when a business organiza- 
tion is the defendant, for again, in 
creases in awards come out of our 
pockets in the form of an increased 
cost for goods and services. 

If it could be assumed—logic, 
statistics, and common sense to the 
contrary notwithstanding—that one 
will receive in one’s lifetime as much 
in monetary awards for liability 
claims as one has contributed in 
premiums for liability insurance, 
there would be less ground for 
criticism. But we can’t even count 
on breaking even! From the addi- 
tional recoveries the “plaintiff pub- 
lics” receive must be deducted 
attorney's lees—as much as 33-1 /3 per 
cent to 50 per cent in some Cases. 
The “defendant publics” too, will 
incur some additional attorney fees. 
One or both sides must also bear 
the court costs and miscellaneous 
expenses of litigation. Finally, the 
entire public must pay taxes to sup- 
port the additional court facilities 
and juries required to try to a con- 
clusion those cases which would 
have been barred by contributory 
negligence. 

Adoption of the comparative neg- 
ligence rule can therefore hardly be 
justified from the standpoint of net 
economic benefits to the general 
public. The true beneficiaries are 
really those plaintiffs and lawyers 
for whom it will mean more busi- 
ness. 


Members of the Bar in general 
should view with concern the de- 
velopment of what seems to be an 
organized, open and even militant 
campaign by some within our pro- 
fession for comparative negligence 
legislation. Perhaps the mere fact 
that a given measure would prove 
remunerative to some lawyers should 
not per se disqualify them from sup- 
porting it. But the Bar, being a 
quasi-official arm of our judiciary 
system, should not allow itself to be- 
come identified with any patently 
self-serving legislation. 

However, it is charged that the 
contributory negligence rule is un- 
just and inequitable, and that Bar 
sponsorship of comparative negli- 
gence is warranted on humanitarian 
grounds. Is this a valid contention? 

At the outset it is important to set 
straight which contributory negli- 
gence rule we ate talking about—the 
rigid theoretical concept as it saw 
the light of day in 1809, or the tem- 
pered, carefully qualified rule now 
being applied by the courts. 

As every trial lawyer knows, the 
contributory negligence rule today 
is generally not operative (1) when 
the plaintiff's negligent conduct is 
not actually contributory, or the 
proximate cause of his injury; (2) 
when the defendant’s conduct is 
“wilful, wanton or reckless’; (3) 
and in some jurisdictions, when the 
defendant has violated a statute; 
(4) and again, in some jurisdic- 
tions when the defendant has actu- 
ally discovered and appreciated 
plaintiff's dangerous situation in 
time for the defendant, by the ex- 
ercise of reasonable care, to prevent 
injury to the plaintiff; and (5) 
still again, in some jurisdictions 
when the defendant should have ex- 
ercised but failed to exercise rea- 
sonable care to discover and appre- 
ciate plaintiff's peril in time to 
prevent the latter’s injury. 

It is also well known that juries 
nowadays do not decide against 
plaintiffs who are guilty of trivial 
amounts of negligence, when the de- 
fendant’s negligence is of significant 
proportions. Suppose that A while 
sitting in his car parked a foot far- 
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ther from the curb than permitted 
by ordinance, is struck and seriously 
injured by B going 50 miles per 
hour in a 25-mile zone? Would B's 
insurer refuse to settle, because A 
was technically negligent? If it did 
refuse to settle, would any lawyer 
be afraid to take A’s case to a jury? 
Certainly not. 

Nor does the very fact that trivial 
amounts of negligence by plaintiff 
are ignored furnish an argument for 
abolition of the defense of contrib- 
utory negligence, as some would 
suppose. Virtually every rule gov- 
erning human conduct is tempered 
in the application. Police officers 
seldom arrest motorists observed 
traveling a mile or two faster than 
the posted speed limit, yet this fact 
has never been urged as an argu- 
ment for doing away with speed lim- 
its. 

In asking whether the contribu- 
tory negligence doctrine is unjust, 
then, we must keep in mind that as 
applied by juries today it operates 
only when the plaintiff's negligence 
is of significant proportions. Even 
then is the rule too harsh? 

The contributory negligence doc- 
trine is, of course, one of several 


rules which make up a basic dis- 
ciplinary policy and attitude of our 
jurisprudence and thus our society 
In effect it says to the negligent 
plaintiff: “You, too, have materially 
violated the rules of careful con- 
duct, and we must therefore leave 
you as we find you. Our society and 
our courts should not be burdened 
with the task of trying to weigh the 
seriousness of your actions with 
those of the defendant.” 

This same principle is manifested 
in contract law, where one guilty 
of a material breach cannot recover 
damages for a breach by the other, 
and in equity jurisprudence, where 
one seeking relief must enter with 
clean hands. In neither case does 
the court try to weigh or apportion 
the degrees of fault of each party. 

The contributory negligence rule 
leaves squarely on each individual's 
shoulders the ultimate responsibil- 
ity for the consequences of his own 
careless acts. 

Means are of course available, in 
the form of accident insurance, for 
him to protect himself in advance 
against all or most of the day-to-day 
hazards he encounters. But if he 
does not exercise such foresight, he 
cannot look to another to compen- 
sate him for those losses he helps to 
bring upon himself. 

The doctrine of contributory neg- 
ligence puts no premium on care- 
lessness; it operates to demand con- 
duct not unreasonably dangerous to 
those legally protected interests 
within its radius. If the law is truly 
an instrument of social control and 
if fundamental morality is a legit- 
imate objective of social control, 
then it would seem that to penalize 
wrong-doing, or the failure to act in 
a reasonable manner towards others, 
is not an unreasonable method for 
the direction of desirable conduct. 

The contributory negligence doc- 
trine puts potential plaintiffs under 
an explicit caveat. They are made 
to realize that their own conduct 
may bar them from recovery. And 
this caveat is even in effect in some 
American courts of admiralty, some 
proponents of comparative negli- 
gence to the contrary notwithstand- 
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ing. In admiralty cases, aside from 
the question of contribution between 
joint tortfeasors, there is no compari- 
son of the negligence of the parties. 
When there is fault on both sides, 
each party is liable for half the dif 
ference between the damages of 
the party least damaged and their 
aggregate damages. Thus, when A 
is damaged in the amount of $60,000 
and B is damaged in the amount of 
$40,000, both parties being at fault, 
B will be liable to A in the amount 
of $10,000. Furthermore, when fault 
is inscrutable or impossible to deter- 
mine, the parties are left as they 
find themselves; there is no liability 
for the damages of either. The ad- 
miralty rule therefore cannot be said 
to involve the doctrine of compara- 
tive negligence and should not be 
cited as a precedent in its support. 

Aside from the six states which 
have enacted comparative negli- 
gence statutes applicable to negli- 
gence actions generally, such a rule 
has heretofore been limited in ap- 
plication to cases involving employ 
er-employee relationships, or, those 
in which it has been an objective of 
public policy to make more nearly 
absolute the liability of particular 
business enterprises for consequenc- 
es over which they can maintain di- 
rect control. 

Should we now make these broad- 
er concepts of liability applicable 
to accidents in general? Some writers 
go so far as to urge that because of 
mankind's increased mobility and 
mechanization today, accidents are 
inevitable and all attempts to apply 
traditional concepts of fault are fu- 
tile. 

But this is a reversion to deter- 
minism. If “inevitability” is to rule 
our “fault” in the area of the civil 
law, why not also in that of the 
criminal law? If we are all merely 
“products of our environment”, why 
punish any wrongdoer, if we assume 
he couldn’t help himself? 

It hardly makes sense in the [ace 
of the steadily mounting accident 
toll to talk about weakening existing 
disciplinary sanctions. If anything, 
man’s ever-growing propensity for 
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injuring himself and his fellow man 
should call for an increase in each 
individual’s responsibility lor pru- 
dent conduct. ‘Vo tell him now that 
he may recover damages in spite 
of his own negligence seems a de- 
cided step in the wrong direction 
toward a compensation-without-lault 
system where the reckless and the 
careful are treated alike. 

The complexity of today’s living 
and of the accidents it produces- 
also militate against the compara- 
tive negligence rule when we con- 
front the problem of making a 
scientific apportionment of degrees 
of fault on each side. 

There is undoubtedly much ap- 
peal in a comparative negligence 
rule for those who appreciate pre- 
cision for precision’s sake. But the 
requirements of precision are strin- 
gent and unbending. The whole 
must be equal to the sum of its parts 
and the parts must be objectively 
known and expressed. Precision can- 
not, except fortuitously, result from 
compromise. In the real world of 
negligence cases jury determinations 
can be but compromises of subjec- 
tive interpretations of who did what, 
why, who should pay, and how 
much. The introduction of a com- 
parative negligence rule would do 
no more than add a highly specula- 
tive element regarding apportion- 
ment of negligence to the list of 
items first subjectively considered by 
each juror and then left to com- 
promise for resolution. 

Any comparative negligence rule 
necessarily requires a comparison 
of incomparables. 

The elements which are involved 
are not fungible. In any traffic acci- 
dent involving two or more people 
it is particularly clear that the ele- 
ments applicable and relevant on 
the one side are not of the same or- 
der, nor can any one element be 
given the same weight as that of any 
other element on the other side. 
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What are the respective degrees 
ol negligence, for example, between 
A who has exceeded a 45-mile 
speed limit by 25 miles an hour, and 
B, who, while quite drunk, scoots 
past a stop sign and collides with 
A? 

A finding by a jury that neither 
A for 8 
the other in these circumstances: be 
cause his own negligence significant- 
ly caused his damage would certainly 


should recover lrom 


be consistent with sound reasoning. 
The contributory negligence doc- 
trine thus provides the jury with a 
readily understandable rule of law 
which it can objectively and mean- 
inglully apply to a concrete fact sit 
uation such as this. 

Under a comparative negligence 
rule, no matter how explicit the in 
structions might be, the jury would 
be required to deal with imponder- 
ables. What standards are available 
to guide the jury in weighing 4’s 
against B's? 
been devised, and in the nature ol 
things, none is possible. That juries 
actually do arrive at percentiles of 


conduct None has 


fault in existing comparative negli 
gence jurisdictions doesn’t at all 
mean that their conclusions are 
meaningful or realistic. Such com- 
parisons are in truth mere fictions, 
fictions which generally represent 
not justice based on the Rule of 
Law, but an expression of the emo- 
tional and humanitarian impulses 
of the jury. 

The recent case of Maynard v. 
Milwaukee, St. Paul & Pacific RR 
Co., (U.S.D.C.N.D. Ill, No. 51-C- 
1571) is very much in point. The 
plaintiff, a painter doing some work 
for a Wisconsin power company 
defendant's railroad tracks, 
entered on the defendant’s 
property at noon and sat down on 
the tracks to eat his lunch in the 
shade of a box car, with his legs 
sticking across the tracks, near a 
wheel. A_ switching engine com- 


near 
had 


menced “dropping” cars one-hall 
mile north olf plainull, causing the 
string of box cars to move and to 
cut off both his legs, one arm and 
part of the other hand. Plaintill 
sued in a federal district court foi 
$700,000 damages under the Wis- 
consin comparative negligence law. 
The jury somehow found plaintill 
40 per cent negligent and defendant 
60 per cent negligent, and then 
awarded plaintiff 60 per cent ol 
$700,000, or $420,000. The trial 
court reduced the award to $250, 
000. On appeal in the 7th Circuit, 
the case was settled for $100,000. 
However sympa- 
thize with the plaintiff in this case 
we must agree that under the doc 


much we may 


trine of contributory negligence his 
own conduct would have clearly 
barred his recovery. It may sound 
callous to suggest application of that 
rule to a person in this man’s con- 
dition. 

But if humanitarianism is now to 
be substituted for the Rule of Law it 
would seem grossly unjust to com- 
pensate negligent persons while at 
the same time leaving the innocent 
victims of disease, drownings, nat- 
ural disasters and other fortuitous 
circumstances to bear their own 
losses. 

In sum, if humanitarianism is to 
govern, there is no logical stopping 
point short of a system of universal 
state compensation for all injuries 
and ills. 

The arguments for comparative 
negligence provide no justification 
for departing from the sage and 
salubrious doctrine of contributory 
negligence. In fact, they raise many 
very serious questions which are 
left unanswered. The abandonment 
of a long-standing and efficacious 
rule embodying desirable societal 
disciplines should require a much 
better case than that presented by 
proponents of comparative negli 
gence. 
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One of the oldest, most loyal and 
most beloved members of the Ameri- 
can Bar Harry  S. 
Knight, of Sunbury, Pennsylvania, 


Association, 


departed this life on the fifteenth of 
October, 1957. Born at Watsontown 
on March 6, 1868, a son of Frederick 
Ht. and Anna Schock Knight, Mr. 
Knight was educated at the Watson- 
town High School and Wyoming 
Seminary, Kingston, Pennsylvania, 
from which he was graduated in 
1888. He studied law in the tradition- 
al manner of reading in an older law- 
yer’s office, his preceptor being the 
firm of H. C. and S. T. McCormick in 
Williamsport. He was admitted to 
the Lycoming County Bar October 4, 
1891, and immediately opened an of- 
fice in Williamsport, where he prac- 
ticed for three years. In 1894 he es- 
tablished his office in Sunbury, being 
admitted to the Northumberland 
County Bar on April 8 of that year. 
For sixty-three years he was an active 
member of that Bar. 

For as far back as even he could re- 
member Mr. Knight maintained a 
lively interest in the organized Bar. 
He held every office in his county or- 
ganization, was President of the 
Pennsylvania Bar Association in 
1926-1927 and for the ten years from 
1936 to 1946 he was Secretary of the 
American Bar Association. During 
his long years of membership in the 
national body he held virtually every 
office except that of President, nomi- 
nation for which was offered to him 
in Los Angeles in 1932. He declined, 
it is said, because he did not believe 
that a small town lawyer, as he con- 
sidered himself to be, should hold 
that great office. He did, however, 
serve for a number of years on the 
Board of Governors. 

His interest in every facet of the 
work of the organized Bar was in- 
continuous. He rarely 


tense and 


missed a meeting of either the na- 
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tional or the state association, per- 


formed all of the duties in both 
which were assigned to him with me- 
ticulous care and was constantly ini- 
tiating projects designed to enhance 
the reputation and usefulness of the 
Bar. 

An aceomplished lawyer both in 
and out of court work, with a large 
and lucrative practice, he found time 
for civic promotion, the furthering 
of economic interests in his commu- 
Red 
and his 


nity, besides service with the 


Cross and other charities 
church. Due to his efforts, a number 
of industries were brought to his 
adopted city of Sunbury many years 
ago and a number of them are still 
functioning there. He helped organ- 
ize the Sunbury Public Library and 
became its first President. He was 
also President for a number of years 
of the Rotary Club of Sunbury which 
gave him a surprise birthday party 
on his eighty-ninth birthday, a party 
attended by most of the prominent 
citizens of Northumberland County 
and surrounding counties. He was a 
member of the Susquehanna Valley 
Country Club, of which he was one of 
the founders, and of the Union 
League of Philadelphia, as well as 
the Northumberland County Histor- 
ical Society and the Sons of the 
American Revolution. 

He was married in 1896 to the for 
mer Mary B. Martin of Williamsport, 
who died in June, 1945. One son, 
Frederick H. Knight, a member of 
a Philadelphia law firm, two grand- 
children and five great-grandchildren 
survive him. In June, 1947, he mar- 
ried Elsie I. Culp, a member of the 
Northumberland County Bar who 
had been associated with him in his 
office for many years. She survives 
him and is continuing the practice of 
law in that office. 

Mr. Knight frequently appeared 
both the state federal 


before and 








courts in Pennsylvania and New 
York, and not infrequently before 
the Supreme Court of the United 
States. He served for ten years by ap- 
pointment of the Supreme Court of 
Pennsylvania as a member of the 
Board of Governance of the Bar of 
his native state. 

It would be impossible to exagger- 
ate the breadth of his acquaintance, 
the scope of his activities or the es- 
teem in which he was held by all 
those with whom he came in contact. 
His keen mind, his charming and 
modest manner, his amazing memory 
and his evident interest in the lives of 
his host of friends rendered him a de- 
lightful companion in any gathering 
in which men assemble. While defi- 
nitely a lawyer of the old school, Mr. 
Knight followed as a guide a precept 
imparted to him by his father—“Nev- 
er live in the past—chart your road in 
the future”. Despite his great age, 
even in his ninetieth year he exhib- 
ited an alertness and keenness of vi- 
sion rarely preserved in old age. It 
will be strange to attend a meeting of 
the American Bar Association and 
not find him in his accustomed seat. 

Ropert T. McCracken 
Philadelphia, Pennsylvania 
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Tue LION AND THE 
THRONE. By Catherine Drinker 
Bowen. Boston: Little, Brown and 
Company. 1957. $6.00. Pages xiii, 
652. 


“The common law of England is 
an old servant of the Crown. The 
twelve judges of the land may be 
compared to the twelve lions sup- 
porting Solomon's throne.” So wrote 
Sir Francis Bacon in one of his es- 
says, for such was his conception of 
the function of the courts. But hear 
his great contemporary and oppo- 
nent, Sir Edward Coke, then Lord 
Chief Justice of the King’s Bench. 
The scene is Whitehall, the mon- 
arch James I; the twelve judges of 
King’s Bench have been summoned 
to explain why they refused to grant 
a stay of proceedings in the case 
which has come to be known as the 
case of Commendans. “Thereupon 
his Majesty and the Lords”, writes 
an anonymous reporter, “thought to 
ask the judges severally their opin- 
ion; the question being put in this 
manner: Whether, if at any time, in 
a case depending before the judges, 
which his majesty conceived to con- 
cern him either in power or profit, 
and thereupon requested to consult 
with them, and that they should stay 
proceedings in the meantime, they 
ought not to stay accordingly? . . . 
They all (the Lord Chief Justice 
only except) yielded that they 
would, and acknowledged it to be 
their duty to do so, only the Lord 
Chief Justice of the King’s Bench 
said for answer, that when the case 
should be, he would do that should 
be fit for a Judge to do.” 

It required courage to take such a 
position in the very presence of the 
King; but Coke was not lacking in 
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courage. It cost him his position as 
Lord Chief Justice, but that was on- 
ly an incident in his eighty-two years 
of active life. It was not the first 
time, nor would it be the last that 
he lost position by being true to his 
principles, but in every case he 
gained far more than he lost. From 
the story of his life, from the strug- 
gle, the temporary defeats, and the 
ultimate triumphs of the man who 
single handed moulded our law into 
something other and better than it 
was when he came to it, Mrs. Bowen 
has created a book as fascinating in 
its presentation as in its subject mat- 
ter, and one which no lawyer who 
takes pride in the history of his pro- 
fession can afford not to read. 

Long before becoming Chief Jus- 
tice, Coke had made his mark upon 
the English common law. As Attor- 
ney General under Elizabeth and 
later under James, he had acted 
as prosecutor in three of the greatest 
treason trials of the century: those 
of Essex and Raleigh, and that aris- 
ing out of the Gunpowder Plot. He 
was a hard hitting advocate for the 
Crown and in every case he ob- 
tained a conviction; and while this 
was no doubt considerably easier in 
a day when the defendant was per- 
mitted neither to call witnesses on 
his own behalf nor cross-examine 
those called for the state, when con- 
frontation by the accuser was un- 
known, and when the accused had 
no right to counsel nor benefit of 
any exclusionary rules of evidence, 
still it was no mean accomplish- 
ment, especially in Raleigh’s case, 
where his personal popularity 
swung public sympathy to his side. 

There are those who say Coke's 
attitude changed when he mounted 
the Bench, but I cannot agree with 
them. True, as Chief Justice of Com- 


mon Pleas and later of King’s Bench, 
he showed a solicitude for the rights 
of the defendants who came before 
him which had not characterized his 
years as Attorney General; but as in 
the one case he was acting consist- 
ently with the tenets of the advocate, 
so in the other he was adhering to 
the code of the judge, and in both 
following the great principles of the 
common law of which he was ever 
the proponent. In a series of deci- 
sions basic to our concept of the 
supremacy of law he broadened the 
scope of government by law at the 
expense of the royal prerogative, be- 
ginning with Fuller’s case and ex- 
tending through Bonham’s case and 
Peacham’s case to the case of Com- 
mendans already referred to. But his 
supreme triumph in this field was 
after he had left the Bench and un- 
der another monarch, Charles I, in 
the form of the great Petition of 
Right. Through the acceptance of 
this petition it was established for 
the first time beyond question that 
the ancient writ of habeas corpus 
runs against the King himself, and 
that therefore no man can be im- 
prisoned even by the King without 
just cause. In obtaining this con- 
cession Coke had the support of an- 
other outstanding member of the 
Bar, John Selden. 

These are only a few of the events 
which fill the pages of Mrs. Bowen's 
book. Important as they are, I can 
only mention the composition of the 
famous Institutes and Reports; and 
cannot even touch upon the many 
aspects of Coke's private life which 
Mrs. Bowen describes in detail and 
which are as intriguing as his pub- 
lic activities. There is enough ma- 
terial here for a dozen biographies, 
presented in such a manner as to 
make it readable and entertaining 
without the least sacrifice of accu- 
racy or completeness. The result is 
scholarly without being pedantic, 
full without being tedious; and it is 
the only biography which I have 
read in many a year which, when I 
reached the last page, I wished had 
been twice as long. 

WALTER P. ARMSTRONG, JR. 
Memphis, Tennessee 




































A COMMONPLACE BOOK. By 
Charles P. Curtis. New York: Simon 
and Schuster. 1957. $3.95. Pages 303 
including an index. 


Once again all of us find ourselves 
in debt to Mr. Curtis. Let me try to 
outline that indebtedness. 

Most of us are unable to read as 
widely as we would wish. Most of 
us do not remember even what we 
do read. Few of us could put to- 
gether even the fragments of our 
readings throughout a lifetime. 

Mr. Curtis reads everything; he 
remembers everything; and he has 
the surpassing ability of making 
freely available to us the fruits of his 
ecumenical scholarship. 

As to breadth of scope, let us look 
first at the index. Under the letter 
T we find these authors listed: Tarn 
(on Alexander), Taylor, Tenzing, 
Tertullian, Theobald, Thompson, 
rhoreau, Tolstoi, Toynbee, Trech- 
mann, Trollope, Truman, Tunney, 
Twain, Tweed. 

Also under T are these books: 
Talmud, Theaetetus (Plato), 
Thought, The Art of (Wallas), Tom 
Brown’s Schooldays, Tom Jones, 
Torment of Secrecy (Shils) , Tragic 
Sense of Life (Unamuno), Trans- 
lating Homer (Arnold), Treatise 
on Vacuum (Pascal) , Triple Think- 
ers (Wilson), Troilus and Cressida, 
and Twelfth Night. 

The richness of this literary feast 
is obvious; but how can any author 
make it digestible by us common- 
place readers? 

Noah Webster defines “common- 
place” as “l. A passage noted for 
ready reference; also, formerly, a 
collection of such passages.” 

Such a collection actually was 
The Practical Cogitator. The present 
volume is wholly different. The ti- 
tles of the two books should be re- 
versed because A Commonplace 
Book employs a wholly different 
technique. 

The commonplace passage or say- 
ing serves as a text or chapter head 
ing which the author proceeds to 
analyze, criticize, elucidate, inter 
pret and illuminate. Like Coke on 
Littleton, this book could be called 


“Curtis on 
ments’’. 


Quintessential State- 


The best a humble reviewer can 
do is to give you excerpts. The com 
monplace saying will be printed in 
italics; Mr. Curtis’ comments follow- 
ing. And here again space limits me 
to excerpts, but all the words are 
his. 


5. The perfect horror story must 
be about something that cannot hap- 
pen, must not happen, and does 
happen. 

This, according to my wife, is Edith 
Wharton. Since my wife’s quotations 
are usually better than their source, 
I have not tried to check this one. 

Aristotle said that an author should 
“prefer probable impossibilities to 
improbable possibilities”. Or, in Toyn- 
bee’s translation, “Prefer what is im- 
possible but plausible to what is pos- 
sible but incredible.” 

30. Round Numbers are always 
false. 

Doctor Johnson’s round statement 
is as false as any round number. The 
truth is, round numbers on many oc- 
casions are more truthful than precise 
numbers. 


58. But with unhurrying chase, 
And unperturbed pace, Deliberate 
speed, majestic instancy. 

There is no good reason to think 
that the United States Supreme Court 
was quoting from Francis Thomp 
son’s The Hound of Heaven, when 
in May 1955 Chief Justice Warren 
used the words “deliberate speed” in 
its opinion on the enforcement of its 
decrees in desegregation cases. 

68. Take, therefore, no thought for 
the morrow: for the morrow shall 
take thought for the things of itself 
Sufficient unto the day is the evil 
thereof. 

This is the last verse in chapter 6 
of Matthew. “Take no thought” may 
be right, but the other meaning of 
the Greek word, merimnesate, is “Do 
not be anxious,” and it fits the con- 
text better. 


101. I am your anointed Queen. I 
will never be by violence constrained 
to do anything. I thank God I am en- 
dued with such qualities that if 1 
were turned out of the Realm in my 
petticoat, I were able to live in any 
place in Christendom. 

And surely there was a smile on 
Queen Elizabeth's lips when she told 
this to a Committee of both Houses 
of Parliament, and equally surely no 
one thought she was joking 


108. Whitehead in his ApvvENTURES 
oF IpEAs, speaks of Plato’s final con- 
viction, toward the end of his life 
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“that the divine element in the world 
is to be conceived as a persuasive 
agency and not as a coercive agency.” 

“This doctrine,” Whitehead goes 
on to say, “should be looked upon as 
one of the greatest intellectual dis- 
coveries in the history of religion.” 

There appear to be three alterna- 
tives. God may not be wholly bene- 
volent. If He is not, He is not worth 
our worship. We can find a number 
of men and women better worth wor- 
shiping. Or God may not be omnis- 
cient. But if He is not, how can we be 
sure He is wiser than some of our 
own wise men? 

The third alternative is Plato’s 
final conviction, that God was not 
coercive, but only persuasive. And 
is this not Christianity? 

For the purposes of a review, the 
foregoing must suffice; but let us 
steal the space for just one more. 


1. I shall light a candle of under- 
standing in thine heart, which shall 
not be put out, till the things be per- 
formed which thou shalt begin to 
write. 

What has our language done to the 
meaning of this word understanding? 
Why have we confined its meaning to 
the completion of a process, and left 
ourselves with no word for the proc- 
ess itself? As a matter of grammar as 
well as fact, we are understanding 
something when we are on our way to 
comprehending it. 

This book reaffirms with certitude 
that its author is one of the most 
humane, urbane, courageous, Civi- 
lized, wise and understanding per- 
sonages of our generation. “By their 
fruits shall ye know them.” 

REGINALD HEBER SMITH 
Boston, Massachusetts 


On AND GAS LEASING ON 
FEDERAL LANDS. By Lewis Edwin 
Hoffman. Frank H. Gower. 1957. 
$10.50. Pages 597. 


This publication is a revised edi- 
tion of Mr. Hoffman’s book publish- 
ed in 1951 under the title Oil and 
Gas Leasing on the Public Domain. 
The first edition of his book has 
been widely used by lawyers and lay- 
men who are interested in the law 
governing oil and gas leases issued 
by the United States. It is often re- 
ferred to as the “Oil Man’s Bible”. 
The revised edition contains changes 
in the original text necessitated by 
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new legislation, court decisions and 
revisions in regulations and proce- 
dures. It also includes new mate- 
rial comprising a history of the 1920 
Mineral Leasing Act for public do- 
main lands; a copy of the laws affect- 
ing disposal of oil and gas on lands 
owned by the United States from 
February 11, 1897, to date; Leasing 
under Rights-of-Way; Leasing on 
Acquired Lands; Leasing in Alaska; 
and Leasing on the Outer Continen- 
tal Shelf. The material added in 
the new text is of approximately 
equal volume and importance with 
that in the original text. 

Edward Woozley, Director of the 
Bureau of Land Management, De- 
partment of the Interior, states in 
a foreword that the author is Miner- 
als Staff Officer of the Bureau and 
the best qualified person to write 
such a book. It clarifies and inter- 
prets an almost unbelievably com- 
plex subject. 

Joun F. DeEps 
Washington, D. C 


Tue UNITED STATES PAT- 
ENT SYSTEM. By Floyd L. 
Vaughan. Norman, Oklahoma: The 
University of Oklahoma Press. 1956. 
$8.50. Pages xv, 355. 

This work, sub-titled “Legal and 
Economic Conflicts in American Pat- 
ent History”, opens with a few pages 
of speculation about the why of in- 
vention, pays lip-service to the role 
of patents as an aid to establishment 
of infant industries, and sets the tone 
for the rest of the book by comment- 
ing that there are still a few inde- 
pendent inventors who receive a re- 
ward from their patents by selling 
and licensing them and have some- 
thing left after paying the expenses 
of litigation. 

Ensuing chapters headed ‘Patent 
Pools”, “Patent Consolidations”, “Li- 
cense Agreements”, “Cartels”, “Con- 
trol of Supplementary Products”, 
“Forced Validity and Prolonged Mo- 
nopoly”, and “Suppression of Pat- 
ents” review a multitude of cases, 
arranged in several chronological 
periods, to illustrate apparent shilt- 
ing in judicial interpretation of the 
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permissibility of business practices 
involving patents. The tenets of the 
author’s economic faith are evi- 
denced by his applause at instances 
in which patent owners were divest- 
ed of their rights and by his clucks 
of disapproval at the moderation 
displayed in some judicial decisions 
and at the failure of Congress to take 
over—as by providing legislation di- 
rected more clearly and effectively 
against acquisition of a dominant 
patent position by consolidation or 
merger and by removing infringe- 
ment actions from the courts to an 
administrative agency, a la work- 
men’s compensation. 

The author would reserve the pat- 
ent right—by means not stated— 
wholly or largely to that supposedly 
vanishing American, the independ- 
ent inventor, as compared to the 
“hired” inventor, and would tighten 
up Patent Office procedure to reduce 
the issuance of patents later held 
invalid by the especially 
chemical and electrical patents in- 
validated for failure to teach the in- 
adequately (such as_ the 
prewar synthetic-rubber patents of 
I. G. Farben, which are mentioned 
repeatedly). 

The first of these suggestions seems 
to emphasize a nostalgia for those 
bygone days when neither technical 
nor business enterprise was so com- 
plex as now. Assuredly, invention is 
an individual achievement, though 
based upon accomplish- 
ments of other individuals or teams; 
as to the “hired” inventor, perhaps 
the urge to conformity and the 
paternalism often present in the 
atmosphere surrounding large corpo- 
rations can be expected to circum- 
(vis-a-vis the 
source of 


courts, 


vention 


previous 


scribe independent 


inventor) — this future 


fundamental inventive  contribu- 
tions. 

As for the author’s suggestions 
about the activities of the Patent 
Office, the glaring fact is that it has 
long suffered from congressional ap- 
propriations inadequate for the dis 
charge of its duties with maximum 
efficiency and dispatch. Recent in- 
creased appropriations permitting 
an enlarged staff and an investiga- 


tion of improved methods of classi- 
fication and search represent a sig- 
nificant start in coping with this 
problem. Improving the recompense 
to skilled examiners, whose reten- 
tion in the Office is so important, is 
another “must”. 

Whether one accepts the essential 
social and economic implications ol 
the author’s comments, or even finds 
them mutually consistent, the bulk 
of the book—devoted to discussion of 
cases—affords a convenient commen- 
tary upon the background of some 
200 decisions and decrees that turned 
upon reasons other than scientific 
or technical. (Some of the men- 
tioned complaints in then pending 
antitrust actions, ¢.g., the du Pont 
cellophane case, have not fared so 
well as the author apparently antici- 
pated or desired.) The bibliography 
constitutes quite an extensive com- 
pilation of congressional and other 
reports, as well as pamphlets and 
books dealing with economic and 
related aspects of invention and pat- 
ents. 

The title, The United States Pat- 
ent System, is somewhat deceptive, 
for this work falls far short of being 
a comprehensive treatise on patent 
law and procedure and will scarcely 
serve as a reliable exposition of the 
intricacies of that subject for the 
specialist or even for the general 
practitioner. For those interested in 
a thoughtful discussion of the proper 
use of patents within the limitations 
imposed by antitrust laws and the 
doctrine of misuse of patents, this 
book may be very useful although, 
admittedly, the author’s presentation 
is highly subjective and is infused 
with his own social and economic 
views. 

Joun Dasnteit Myers 
Philadelphia, Pennsylvania 


Tue AMERICAN JURISPRU- 


DENCE READER. Edited by Thom- 
as A. Cowan. New York: Oceana 
Publications. 1956. $1.00. Pages 254. 

This is the eighth of the attractive 
so-called Docket Series which furnish 
handy occasional reading in the law. 
This volume is an anthology of over 
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thirty articles and extracts from a 
lew pertinent cases, illustrative of 
what has been done in recent dec- 
ades in America in the field of juris- 


prudence. 
The editor furnishes a compre- 
hensive introduction in which he 


points to the three major divisions 
in the field which form the back- 
ground for his grouping ol the 
selections, namely, philosophical, an- 
alytical and 
dence. 


sociological jurispru- 

In the first category there is a 
further subdivision into legal ideal- 
ism, natural law, pragmatism and 
legal positivism. Under analytical 
jurisprudence, in addition to the ex- 
positions by followers of the Austin- 
ian view, there are extracts comment- 
ing on_the Hohfeldian aim at a 
classification of the fundamental le- 
gal concepts and also a selection 
from Hans Kelsen on legal norms. 

In the last section, in addition to 
the classic expressions in Pound and 
Cardozo of the sociological approach, 
there is an excellent subdivision de- 
voted to what has probably been the 
most controversial area in American 
jurisprudence, namely, the legal real- 
ists, The editor permits himself to 
appear in the anthology as a repre- 
sentative of a branch of the socio- 
logical school known as legal ex- 
perimentalism. 

The editor rightly refers to this 
little volume as “a cross section of 
the work presently being done in 
jurisprudence by American schol- 
ars”. He promises a more advanced 
American reader for sometime in 
the near future. It would be a wel- 
come addition to the literature in 


the field. No selection appears from 
the pen of the late Justice Oliver 
Wendell Holmes, Jr., for the reason 


that one of the Docket Series is de 
voted entirely to selections from his 
decisions and other works. 

Whether or not one is a legal 
pragmatist, one cannot fail to be 
impressed by the editor's comments 
as one contemplates the variety of 
contributions. “The last word can 
never be spoken. The ultimate truth 
is the possession of no one. The 
game of knowledge is a process; its 
reward is to be found in the striving. 
There is no certainty except this: 
There is no certainty”. 

Reference to these pages will be 
rewarding to anyone whose interests 
in the law run deeper than the de- 
tails of the tasks of daily practice. 


LEsTER E. DENONN 
New York, New York 


Tue WILLS OF THE JUSTICES. 
Collected by John C. Hogan. Los 
Angeles: Ray Fielding Productions, 
1956. $20.00. Pages 214. (Microfilm). 

I have looked at several repre- 
sentative biographies of U. S. Su- 
preme Court justices to find out if 
they contained the wills of the sub- 
ject justices. Beveridge’s Life of John 
Marshall has a few excerpts from 
Marshall’s will which he character- 
izes as more like a familiar letter than 
a legal paper. Pusey’s Charles Evans 
Hughes finishes up at the funeral. 
Mrs. Bowen has a brief note about 
the Holmes’ devise in her 
From Olympus. Fairman says noth- 
ing of any estate in Mr. Justice 
Miller and the Supreme Court, 1862- 
1890, but this is certainly not a per- 
sonal biography. Mason lists income, 
finances and gifts, but no will, in 
Brandeis, A Free Man’s Life, and 
his Harlan Fiske Stone, Pillar of the 
Law, omits both. 


Yankee 
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Supplementing this biographical 
pattern, John C. Hogan, bibliog- 
rapher, author and book reviewer 
in many legal periodicals, has col- 
wills of twenty-three 
United States Supreme Court Jus- 


lected the 


tices and has reproduced them on 
microfilm in a unique post-biograph- 
ical publishing venture. 

The film is in three sections. It 
contains the wills of the Chief Jus- 
tices from Jay through Taft, the 
Dred Scott Justices and a selection 
of nine Associate Justices. Some ol 
the original handwritten documents 
Certified 
copies were provided 


have been photostated. 
typewritten 
in instances when no photostating 
equipment was available at the 
courthouse and when the document 
could not be removed from the area 
for photostating elsewhere. Since the 
photostating was done at different 
places it is of varying quality. Jus- 
tice White’s will is blurred, though 
typewritten, and the white-on-black 
wills of Justices Curtis and Nelson 
are difficult to read. 

The film would make an interest- 
ing addition to a shelf of biogra- 
United States Supreme 
Court Justices. I see no point in 
reading the film for what it alone 


phies of 


contains. Some of the wills are the 
laconic “all to my wife’. Others, such 
as Marshall's, are interestingly full 
of detail, but the detail is lost unless 
identified in the setting of a good 
biography. 

The film reproduces twenty-three 
wills. It contains other information 
on the record of filing or lack of a 
record for thirty-four other wills, a 
total of fifty-seven. 


Joun C. Leary 


Chicago, Hlinois 
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Communications Law .. . 
FCC subpoenas 

Against objections that the Fed- 
eral Communications Commission is 
ranging far into fields in which it 
has no business, the United States 
District Court for the Southern Dis- 
trict of New York has ordered en 
forcement of Commission subpoenas 
against four independent television 
program packagers and their officials 
requiring them to furnish detailed 
information to the Commission re- 
garding their operations, particular- 
ly the details of their 
tion costs for specific programs and 


produc- 


of their dealings with and prices 
charged to specific customers. 

The information was sought by 
the FCC’s Network Study Commit- 
tee, set up in 1955 as a result of the 
appropriation of $80,000 by Con- 
gress for a comprehensive “study of 
radio and television network broad- 
casting”. The reluctant informers 
are primarily engaged in producing 
films for television; they have no 
connection with 
some instances they license or sell 
their product for network showing. 
They had furnished the Network 
Study Committee some information, 
but had balked at revealing specific 
financial data on the ground that 
the FCC could not force them to re- 
veal valuable business secrets. 


networks, but in 


Basing its decision on the over- 
riding public interest in broadcast- 
ing, the Court, while admitting the 
appeal of the argument, held that 
the producers came “within the 


Editor’s Note: Virtually all the mate- 
rial mentioned in the above digests ap- 
pears in the publications of the West 
Publishing Company or in The United 
States Law Week. 


What’s New in the Law 


The current product of courts, 
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framework of the powers of inquiry 
granted” to the FCC “upon subject 
matter which vitally affects the pub- 
lic interest”, even though they are 
not licensees of the Commission. If 
the Network Study Committee’s 
work is to be successful, the Court 
declared, it must encompass a study 
of the networks’ “relationship with 
all components of the broadcasting 
industry and the impact of one upon 
another as well as on the public”, 

The Court also rejected argu- 
ments that the information sought 
was not germane to the Network 
Study Committee’s survey and that 
the subpoenas were not properly is- 
sued. It did, however, impose on the 
right to receive the information the 
requirement that the Commission 
treat the data as confidential and 
not voluntarily disclose or make 
them public. 

(Federal Communications Commis- 
sion v. Cohn, United States District 
Court, Southern District of New York, 
September 5, 1957, Bryan, J., 154 F. 
Supp. 899.) 


Communications Law . . . 
foreign TV stations 

Although the Federal Communi- 
cations Commission admittedly has 
no control over the program con- 
tent of a foreign television station, 
the Commission should consider the 
programming character of a foreign 
station in determining whether an 
American TV network may supply 
it with live programs which will be 
seen in the United States. 

This is the decision of the Court 
of Appeals for the District of Colum- 
bia Circuit in setting aside a per- 
mit granted American Broadcasting- 
Paramount Theatres to link XETV, 
Tijuana, Mexico, into the ABC 
network, so that it could have a 
competitive position in the San Di- 


George Rossman + EDITOR-IN-CHARGE 


Richard B. Allen «» ASSISTANT 


ego market, which is served by two 
VHF stations aligned with NBC and 
CBS. 

The Commission had refused to 
consider the character of XETV’s 
operation because it has no control 
over the station’s program content. 
It granted the permit on the ground 
that a third network in San Diego 
would be in the public interest. 

But the Court reasoned that an 
American network affiliation would 
give XETV a wider American audi- 
ence for its local programs, and that 
the FCC has power to refuse to issue 
a permit which would have the ef- 
fect of giving possibly objectionable 
local programs more listeners. “We 
suggest that such _pro- 
gramming imperfections as would 
militate against an American station 
applicant in a comparative proceed- 
ing are necessarily relevant % 
the Court said. “We hold only that 

the Commission may not alto- 
gether exclude from consideration 
such serious defects of the foreign 
station’s programming as would af- 
fect the public interest.” 


do not 


(Wrather-Alvarez Broadcasting, Inc, 
v. Federal Communications Commis- 
sion, United States Court of Appeals, 
District of Columbia Circuit, September 
26, 1957, Bazelon, J.) 


Copyright Law .. . 
pirated-record sales 

The Court of Appeals for the Sec- 
ond Circuit has held that the retail 
sellers of pirated phonograph rec- 
ords have the same liability to copy- 
right owners as the manufacturer of 
the record. 

The case involved a phonograph 
record manufactured from a_ tape 
recording of radio broadcasts made 
during World War II by Glenn Mil- 
ler's service orchestra. The person 
who made the record had no license 
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trom the copyright owners of the 
music, nor had he filed the notices 
and paid the statutory royalties re- 
quired for mechanical reproduc- 
tions under the Copyright Act, 17 
U.S.C.A. §§l(e) and 101(e). By the 
time the case reached the Second Cir- 
cuit, the plaintiffs had settled with 
the pirating manufacturer, leaving 
only two sellers of the record as de- 
fendants. 

The Court reversed a summary 
judgment in favor of the sellers, rul- 
ing that they were liable under the 
Act as well as the manufacturer. It 
rejected their contention that the 
holding would subject them to a 
too onerous burden of determining 
at their peril whether the records 
they sell have been authorized either 
by the copyright owner or under 
the compulsory licensing provisions 
relating to mechanical reproduc- 
tions. It applied the analogy that a 
non-manufacturing seller is liable 
for the infringement of a copyright 
under the decision of the Supreme 
Court in Woolworth Company v. 
Contemporary Art, 344 U.S. 228. 

The Court, however, did not go 
along with the plaintiff's claim that 
they should recover the royalty 
trebled. The Court remanded with 
an instruction to compute and limit 
the recovery at the statutory royalty 
of two cents per record. 

(Shapiro, Bernstein & Company, Inc. 
v. Goody, United States Court of Ap- 


peals, Second Circuit, September 28, 
1957, Hincks, J.) 


Courts ... 
regulation of fees 


A New York court has held that 
the judiciary in that state has no 
power, either inherent or derived 
from the constitution and statutes, 
to fix or limit legal fees in personal 
injury cases by rule of court. So rul- 
ing, the Supreme Court of New York 
County, Special Term, has granted 
a summary judgment invalidating 
a rule limiting contingent fees in 
personal injury and wrongful death 
cases to a sliding-scale percentage of 
the recovery. 

The rule was adopted by the Ap- 


pellate Division of the Supreme 


Court, First Department, last yea 
and has been in effect since January 


|, 1957. (See 42 A.B.A.]. 1156; De- 
cember, 1956.) This Department 
includes Magphattan and the Bronx 

In striking down the rule, the 
Court examined both the New York 
constitution and statutes, and could 
find no authority in the judiciary 
to provide for a rule limiting or fix- 
ing attorneys’ fees. The Court also 
denied that there was any inherent 
power in the judiciary to accomplish 
It concluded that 
only the legislature possessed a pow- 
er to regulate fees. The Court de- 
clared that the legislature in New 
York had spoken through a statute 
providing that “the compensation of 
an attorney or counselor for his serv- 
ices is governed by agreement, ex- 
press or implied, which is not re- 
strained by law... .” 

The justices who had adopted the 
rule contended that their power to 
do so flowed from their supervisory 
functions in the discipline of attor- 
neys. In rejecting this argument, the 
Court said: 

Today the rule is affecting 
torts, tomorrow a rule could be made 
affecting contracts, still later another 
rule could regulate fecs in equity ac- 
tions. In effect, the power, if such 
there be, to regulate fees could prove 
the power to destroy. . . . Where the 
relation of attorney-client exists it is 
“highly fiduciary in its nature and of 
a very delicate, exacting and confi- 
dential character, requiring a very 
high degree of fidelity and good 
faith” (5 Am. Juris. 285). If there is 
overreaching, fraud, mistake, undue 
influence, or if the contract be un- 
conscionable, it will be held invalid. 

The Court added that it could not 
identify or equate the power of in- 
quiry and discipline with the power 
to fix fees. 

The vice of the rule, the Court 
concluded, was that it applied only 


such a purpose. 


to a particular portion of practice 
and only in one jurisdiction in the 
state. If there are evils in contin- 
gent-fee contracts, it said, the legis- 
lature could enact laws correcting 
them. 


(Gair v. Peck, New York County Su- 
preme Court, Special Term, June 14, 
1957, Stevens, J., 165 N.Y.S. 2d 247). 


What's New in the Law 





Criminal Law . . . 
kidnapping 

The New York Court of Appeals 
has affirmed the and 
death sentence of Angelo LaMarca 
for the kidnapping and death of 
Peter Weinberger in 1956. 

One attack on the trial and con- 
viction centered around the trial 
judge’s failure to answer a question 
asked by the jury during its deliber- 
ations. The question arose because 
of the time element involved in the 
crime of kidnapping. The Weinber- 
ger infant was taken on July 4 and 
his body was found on August 24. 
The time of death could not be 
fixed precisely. The defendant was 
found guilty on two counts: kidnap 
ping and homicide while engaged 
in kidnapping. 

The defense was insanity, and the 
defense psychiatrist testified that La- 
Marca did not know right from 
wrong at the time he took the infant, 
but that he did perceive this differ- 
ence and knew that his act 
wrong at least by July 5. After hav- 
ing deliberated for some time, the 
jury returned to the courtroom and 
asked several questions, one of which 
was whether it must find in fa- 
vor of the defendant if it believed 
that he was insane “part of the 
time”. The trial judge had previous- 
ly instructed the jury that kidnap- 
ping may be a continuing crime, 
from the time of taking until the 
time of return or discovery of the 
body, and he therefore declined to 
answer this specific inquiry but told 
the jury that it should resume its de- 
liberations and that it might come to 
a conclusion from what he had said. 

The defendant contended on ap 
peal that the trial judge’s refusal to 
answer the jury’s question was rever- 
sible error, but the Court of Ap- 
peals disagreed. It emphasized that 
kidnapping is a continuing crime 
and that the defendant was not 
harmed by the judge’s refusal cate- 
gorically to answer the question. 
The Court reasoned that if the jury 
inferred an affirmative answer to 
its question (although that answer 
would be wrong) the defendant 
was benefited, and that if it inferred 


conviction 


was 
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a negative answer the defendant was 
not harmed since that would be the 
correct answer. 

The Court also turned down ar- 
guments relating to the scope of cer- 
tain evidence and the trial judge's 
failure to charge lesser degrees of 
homicide. 

Two judges dissented on the point 
that New York law required the trial 
court to answer the jury’s question 
regarding insanity. 

(New York v. LaMarca, Court of Ap- 
peals of New York, July 3, 1957, Con- 


way, J., 3 N.Y. 2d 452, 144 N.E. 2d 420, 
165 N.Y.S. 2d 753.) 


Federal Tort Claims Act . . . 
soldier’s frolic 

For the second time the Court of 
Appeals for the Ninth Circuit has 
refused to find the United States lia- 
ble under the Federal Tort Claims 
Act for an injury suffered by an 
employee of a private construction 
firm on Guam when the car in 
which she was sitting was struck by 
an Army vehicle driven by a soldier. 

While off duty and on pass, the 
soldier obtained the unauthorized 
use of an Army weapons carrier by 
using a trip ticket issued to another. 
This seemed to be a fairly common 
practice in the soldier’s unit as a 
method of getting a vehicle for per- 
sonal use. The soldier got drunk 
and, after driving around for some 
time with a couple of companions, 
was involved in the accident. 

The district court first (105 F. 
Supp. 208) found the United States 
free of liability and the Ninth Cir- 
cuit affirmed (215 F. 2d 800). The 
Supreme Court vacated the judg- 
ment and remanded “for consider- 
ation” in the light of the controlling 
California doctrine of respond- 
eat superior (350 U.S. 857) . The dis- 
trict court, perceiving no change in 
this doctrine from the time of the 
first case, again reached the same 
conclusion (141 F. Supp. 851), and 
now the Ninth Circuit has afhirined 
again. 

The Court rejected the conten- 
tion that the loose tip-ticket prac- 
tice, coupled with the Army's pol- 
icy of strengthening the morale of 
its soldiers, rendered the soldier's 
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use of the vehicle in this case a sort 
of official morale-building activity 
for which the United States should 
assume liability under the doctrine 
of respondeat superior. Examining 
the pertinent California law, the 
Court could find nothing to support 
this theory. “The short of it is that 
the alchemy of legal argument can- 
not transmute a clear violation of 
applicable and controlling regula- 
tions by servicemen into a principle 
of law which we must arbitrarily 
and artificially apply to create gov- 
ernmental liability’, the Court de- 
clared. 

Although relied on heavily by the 
plaintiff, Murphey v. U.S., 179 F. 
2d 743, was found clearly distin- 
guishable by the Court. In Murphey 
the soldier-driver was authorized to 
use a vehicle for recreational pur- 
poses and the accident occurred dur- 
ing a deviation of a few blocks from 
the prescribed route. In the instant 
case, the Court pointed out, there 
was no authorization in the first 
place. 

(Williams v. U.S., United States 
Court of Appeals, Ninth Circuit, Sep- 
tember 26, 1957, Bone, J.) 


Military Law... 
law officer’s activities 


Although it has refused to over- 
turn the conviction, the United 
States Court of Military Appeals has 
criticized a law officer who is 
sued an out-of-court direction to the 
trial counsel to make an interlined 
amendment on the charge sheet and 
then denied the defense counsel's 
motion to strike the amendment. 

The law officer, after examining 
the charge and specification, deter- 
mined in a conference with a civil- 
ian attorney in the staff judge advo- 
cate’s office that the specification 
did not allege the offense which the 
Government thought it did. The 
law officer then had the trial counsel 
write in words that he thought 
would do the job. All this occurred 
outside the courtroom and without 
the participation of the defense coun- 
sel. When court was re-opened, 
the law officer disclosed his activi- 
ties, but the defense counsel waived 


rnal 


any disqualification occasioned there- 
by. The court martial found the 
accused guilty, but in so doing 
made a finding excluding the words 
added at the direction of the law 
officer. 

In view of the finding, the Court 
did not reverse, because it thought 
the accused was not adversely affect- 
ed by the ex parte amendment, but 
it declared that the law officer had 
misconceived his function. He ap- 
parently overlooked his duty to car- 
ry out his official functions only in 
the courtroom, the Court said, and 
not to pass his judicial responsibil- 
ities on to members of the staff judge 
advocate’s office. The Court is seek- 
ing, it continued, “to eliminate from 
military trials the volunteer out-of- 
court transactions sometimes en- 
gaged in by law officers and to force 
them to consider judicial matters 
only in the courtroom arena with 
the accused, his counsel and a re- 
porter present.” 

Two members of the Court re- 
jected the defendant's contention 
that, regardless of the findings of 
the court martial eiiminating the in- 
serted words, the trial was a nullity 
because of the law officer's partici- 
pation in it after his censured acti- 
vities, One judge dissented and 
voted for reversal of the conviction. 
He emphasized that both the hear- 
ings in Congress on enactment of 
the Uniform Code of Military Jus- 
tice and the prior decisions of the 
Court indicated that the law officer 
is intended to occupy a_ position 
analogous to that of a civilian judge. 

(U.S. v. Mortensen, United States 
Court of Military Appeals, September 
13, 1957, Latimer, J., 8 U.S.C.M.A. 233.) 


Negligence .. . 
limitation of liability 

The Court of Appeals for the 
Fifth Circuit has refused to allow a 
motorboat leasing service’s exoner- 
ation-of-liability form contract to 
stand up against the action of fow 
persons who had to jump into Bis 
cayne Bay at Miami when the boat 
burned up because of a leaky gas 
oline tank. 


The leasing service was operated 
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in much the same fashion as car- 


renting services, complete with ad- 
vertising. The contract signed by 
the lessor contained statements, 
among other things, that he had 
examined the boat and found it in 
“excellent condition” and that the 
lessor would not sue. The trial court 
found that the craft was unseawor- 
thy because of the owner's negli- 
gence, but he denied recovery on 
the grounds that, applying maritime 
law, the contract constituted a char- 
ter party which made the lessee the 
owner for the period of the lease 
and the charter expressly negated 
the implied warranty of seaworthi- 
ness. 

But the Fifth Circuit could not 
see it this way. Construing the con- 
tract strictly against the lessor, it 
held that the charter did not re- 
lease the owner from unseaworthi- 
ness in express terms. To relieve 
from such liability, the Court ex- 
plained, if it can be done at all, the 
contract would have to spell out the 
release in such terms as to bring it 
to the attention of the renter. 

The Court thought, 
that the casual boat renter could 


moreover, 


not have discovered the leaky gas- 
oline tank by ordinary care and that 
the leasing service could not escape 
the consequences of its negligence 
in dealing with the public “by the 
method used here”. 

(Rothman v. U-Steer-It, Inc., United 


States Court of Appeals, Fifth Circuit, 
September 17, 1957, Dawkins, J.) 


Patent Law... 
injunctions 


The Court of Appeals for the Se- 
cond Circuit, with one judge dis- 
senting, has written another chapter 
-perhaps the beginning of the end— 
in the complicated patent litigation 
experienced in the home permanent 
wave industry since 1941. 

A patent for a “cold-wave’ meth- 
od for permanent waves was issued 
in 1951, after the application had 
been on file since 1941 and after 
what a special master once described 
actions, 


as “countless rejections, 


amendments, interferences and the 
like, running the entire gamut of 


Patent Office procedure and prac- 
tice’. This patent was eventually de- 
clared invalid by the United States 
District Court for the Southern Dis- 
trict of New York in 1954 (121 F. 
Supp. 490) , and affirmed by the Sec 
ond Circuit (233 F. 2d 148). The 
Supreme Court denied certiorari 
(352 U.S. 879). In its order the dis- 
trict court also enjoined the patent- 
ee from suing on the patent. 

The patentee organized a corpor- 
ation in Virginia and assigned to 
it a continuation-in-part patent of 
its original patent. It then com- 
menced suits in the United States 
District Court for the Eastern Dis- 
trict of Virginia for infringment 
based on the continuation-in-part 
patent. The parties who had ob- 
tained the injunction based on the 
invalidity of the first patent then 
applied to the Southern District of 
New York for a supplemental in- 
junction enjoining the Virginia suits 
on the ground that the later patent 
was invalid for the same reasons that 
nullified the original patent. 

A special master, to whom the 
case was referred, found the con- 
tinuation patent invalid and the 
Virginia corporation the alter ego 
of the original patentee. The dis- 
trict judge did not pass on the mas- 
ter’s findings, but, assuming they 
were correct, held that the validity 
of the continuation patent would 
have to be litigated anew in a ple- 
nary suit, since “an assumption of 
validity attaches to every patent”. 

With 
Circuit did not agree. It ruled that 


this thought the Second 
where one federal court has declared 
a patent invalid and has enjoined 
the patentee from suing on it, that 
same court may issue a, supplemen- 
tal injunction enjoining the patent- 
ee from suing in another circuit in 
a different corporate shell for in- 
fringment of a later-issued patent 
that is invalid for substantially the 
same reason as the earlier patent. 

Neither “common sense nor pre- 
cedent” relegated the injunction- 
holder to pursuing another course 
of expensive and protracted litiga- 
tion for a declaration of invalidity 
of the second patent, the Court de- 
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clared. The only “missing badge” 
of a plenary proceeding was the 
service of an original summons, it 
said. The Court therefore remanded 
to the district judge to pass on the 
master’s findings and, if he con- 
firmed them, to issue the supple- 
mental injunction. 

(Helene Curtis Industries, Inc. v. 
Sales Affiliates, Inc., United States Court 


of Appeals, Second Circuit, September 
5, 1957, Lumbard, J.) 


Schools... 
trusts and segregation 


The Orphans’ Court of Philadel- 
phia County has solved the problem 
raised by the application of two Ne- 
groes for admission to Girard Col- 
lege, the enrollment in which is lim- 
ited by the will of Stephen Girard 
to “poor white male orphan chil- 
dren”, by ordering the removal of 
the Board of Directors of City Trusts 
of the City of Philadelphia as trus- 
tee. By so doing, the Court ex- 
plained that the discrimination 
against Negroes would no longer be 
the result of state action and con- 
sequently would no longer fall un- 
der the pall of the Fourteenth 
Amendment. 

Girard College was established by 
the will of Stephen Girard, which 
contained the direction as to enroll- 
ment. Originally, the Orphans’ 
Court, affirmed by the Supreme 
Court of Pennsylvania, ruled that 
the refusal to admit the Negro ap- 
plicants, based on the will’s clear 
direction, was not state action, des- 
pite the fact that the College is ad- 
ministered by a municipal board of 
Philadelphia, also in accordance 
with the will (see 41 A.B.A.J. 1041; 
November, 1955, and 43 A.B.A.]J. 
165; February, 1957). But the Su- 
preme Court of the United States 
reversed (77 S. Ct. 806), holding 
that even though the Board was 
acting as a testamentary trustee, 
its refusal to admit the Negroes was 
“discrimination by the state”. The 
United States Supreme Court re- 
manded, as did the Supreme Court 
of Pennsylvania, with direction for 
further proceedings not inconsistent 
with the opinion. 
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The Orphans’ Court stated that 
it is a universally accepted rule of 
law that the disqualification or in- 
competency of a trustee cannot be 
permitted to defeat the purposes of 
a trust. The trustee must be fitted 
to the trust, it said. The Court noted 
that the Supreme Court of the Unit- 
ted States had twice suggested in 
early cases involving the Girard 
bequest that the trust should not 
fail because of an infirmity in the 
trustee, and that the Supreme Court 
of Pennsylvania had concluded in 
its original opinion that even if 
“state action” were involved in ad- 
ministration of Girard College, the 
remedy would be to change the 
trustee rather than to rewrite the 
Girard will. 

Concluding, the Orphans’ Court 
ruled that the primary purpose of 
the testator to benefit “poor white 
male orphan children” must pre- 
vail and that the disqualification of 
the trustee by the Supreme Court of 
the United States required the ap- 
pointment of another trustee not so 
disqualified. 

The decree did not name the suc- 
cessor trustee, but directed the 
Board to account within six months 
and to deliver the assets upon ap- 
pointment of the successor. 

(Girard’s Estate, Orphans’ Court of 
Philadelphia County, Pennsylvania, 


September 11, 1957, per curiam, not re- 
ported.) 


United States... 
obscenity and mails 


Taking its cue from the Supreme 
Court's decision last term in Roth 
v. U.S., 354 U.S. 476, the Court of 
Appeals for the District of Colum- 
bia Circuit has affirmed the Post 
Office’s ban on the mailing of two 
nudist magazines, imposed under 
the authority of 18 U.S.C.A. §1461. 

The publishers sought a deciara- 
tory judgment that the ruling of the 
Postmaster General that the maga- 
zines were obscene be declared in 
valid as unconstitutional and that 
an injunction issue to restrain the 
Post Office from refusing to handle 
the magazines. The district court 
has held the Post Office’s finding 
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of obscenity supported and the Dis- 
trict of Columbia Circuit refused 
to make an independent review of 
the magazines, but declared: ‘Were 
we, as urged, to go beyond the trier 
and to reach our own conclusion, 
we would have no hesitancy in de- 
ciding that what is before us is ‘ma- 
terial which deals with sex in a man- 
ner appealing to prurient interest’, 
and hence is obscene. . . .” 

The Court relied on Roth for the 
proposition that “obscenity is not 
within the area of constitutionally 
protected speech or press,” and that 
the statute did not offend states’ 
rights but was a proper exercise by 
Congress of its postal powers. 

Nor could the Court find that any 
prior restraint on publication was 
involved in a finding of non-mail- 
ability. It pointed out that the Post- 
master General's order did not affect 
the publishers’ rights to manufac- 
ture and distribute the magazines 
and that the order would in no way 
interfere with the distribution of a 
large number of the magazines that 
did not go through the mails. 

The Court, deciding the case en 
banc, was not in complete agree- 
ment. One judge concurred with a 
special opinion and three judges dis- 
sented. The dissenters urged that it 
was not at all clear that the Post 
Office Department had been given 
the power to act as a censor, as it 
had done in this case. They were 
also critical because the Department 
had closed the mails to the maga- 
zines for a month before making a 
determination of obscenity. 

(Sunshine Book Company v. Sum- 
merfield, United States Court of Ap- 


peals, District of Columbia Circuit, Oc- 
tober 3, 1957, Danaher, J.) 


What’s Happened Since... 


* On October 14, 1957, the Supreme 
Court of the United States: 
REVERSED (without opinion) con- 
victions under the membership 
clause of the Smith Act, 18 U.S.C.A. 
§2385, in U.S. v. Scales, 227 F. 2d 
581 (42 A.B.A.J. 161; February, 
1956) , affirmed by the Court of Ap- 
peals for the Fourth Circuit, and in 
U.S. v. Lightfoot, 228 F. 2d 861 





(42 A.B.A.J. 271; March, 1956), 
affirmed by the Court of Appeals 
for the Seventh Circuit. In both 
cases the Solicitor General confessed 
error in the conduct of the trials in 
view of the rule announced by the 
Supreme Court last term in Jencks 
v. U.S., 353 U.S. 657. 

DENIED CERTIORARI in Florida ex 
rel. Hawkins v. Board of Control, 
93 So. 2d 354 (43 A.B.A.J. 549; 
June, 1957), leaving in force the 
decision of the Supreme Court of 
Florida that the former remand 
order of the Supreme Court of 
the United States (350 U.S. 413) 
that a colored applicant for admis- 
sion to the University of Florida 
Law School “is entitled to prompt 
admission under the rules and 
regulations applicable to other qual- 
if-ed candidates” did not strip the 
state court of its discretion in re- 
fusing to issue a writ of mandamus 
in the face of threats of violence if 
the Negro were admitted. The 
Court’s denial of certiorari, howev- 
er, was “without prejudice to the 
petitioner seeking relief in an ap- 
propriate United States district 
court”’. 

DENIED CERTIORARI in Parker v. 
Hoefer, 2 N.Y. 2d 612, 142 N.E. 2d 
194 (43 A.B.A.J. 831; September, 
1957) , leaving in effect the decision 
of the Court of Appeals of New 
York that New York courts must 
give full faith and credit to a Ver- 
mont money judgment for aliena- 
tion of affections and criminal con- 
versation, despite the fact that these 
actions have been abolished in New 
York. 

DENIED CERTIORARI in Packard 
Motor Car Company v. Webster Mo- 
tor Car Company, 243 F. 2d 418 (48 
A.B.A.J. 645; July, 1957), leaving 
in effect the decision of the Court 
of Appeals for the District of Colum- 
bia Circuit that an automobile man- 
ufacturer’s agreement with a fran- 
chised dealer to give it an exclusive 
dealership in a given locality is 
neither a conspiracy to monopolize 
nor a conspiracy in 
trade. 

DENIED CERTIORARI in U.S. v. Par- 
ker, 244 F. 2d 943 (43 A.B.A.J. 744; 
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Although the phenomenon is by 
no means new, the past several years 
have witnessed the increasingly fre- 
quent use of citizens’ committees to 
investigate governmental 
problems and, if deemed necessary, 
to recommend corrective legislation. 
On the national level, the Hoover 
Commission is perhaps the outstand- 
ing example. In many of the states 
similar groups have performed com- 
parable functions. 

It would be interesting to compile 
statistics showing how many of the 
recommendations of such commit- 
tees have actually become law. A 
reasonably informed guess would be 
that very few of them have. The 


various 


writer, over a period of half a dozen 
years, has served as a member of 
three groups on the state level, the 
accomplishments of 
been completely negligible in spite 
of the fact that in each case substan- 
tial and time-consuming work was 
done. These experiences are _be- 
lieved to be fairly typical. 

This is not to say that the citi- 
zen’s committee has no place in the 
governmental structure. The mere 
fact that private individuals are giv- 


which have 


en an opportunity to study the oper- 
ations of the state is in itself a valu- 
able thing. Usually it leads to an 
increased awareness of the complex 
ity of government and a deeper un- 
derstanding of its many problems. 
Frequently association with able and 
devoted public servants results in a 
revised and considerably more com- 
plimentary definition of the term 
“bureaucrat” than the participant 
had formerly employed. Conversely, 
the government employee may well 
acquire a fresher and more flexible 
point of view when required to con- 
sider and respond to the sometimes 
penetrating criticism of the man in 
private business. 
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But these circumstances, if they 
exist, are little more than “‘fringe 
benefits”. They do not in them- 
selves justify the protracted, stren- 
uous and often expensive efforts of 
the committee members. If the de- 
vice is to prove worthwhile, means 
must be found to make it more pro- 
ductive as a source of legislation or 
other form of governmental action. 

It should first be realized that the 
citizens’ committee must be truly in- 
dependent, If it is set up simply to 
provide respectable auspices for an 
administration project it is likely to 
lose not only its dignity but its use- 
fulness. Probably this principle is 
fully accepted in theory and largely 
honored in practice. 

Secondly, members of the commit- 
tee should be selected not only on 
the basis of the interests they sup- 
posedly represent but also because of 
their possible competence in the par- 
ticular area of investigation. It seems 
unnecessary, for example, to insist 
that a member of a racial minority 
and a prominent club woman must 
be on every body of this nature sim 
ply because of their social status. On 
the other hand, if the subject matte1 
is controversial it is of the utmost 
importance to make sure either that 
no representatives of the conflicting 
interests serve on the committee or 
that all such interests are represent- 
ed. In the former case, the commit- 
tee should be sure that all contend- 
ers have an opportunity to present 
their views. Only thus can a reputa- 
tion of true impartiality be attained. 

Thirdly, proper staffing is essen- 
tial to the success of any group mak- 
ing a study of governmental opera- 
tions and this is especially true if the 
principals are laymen. The intelli- 
gent assistance of a qualified expert 
both in guiding the course of the in- 
quiry and in assembling information 


is invaluable. However, care must be 
taken to make sure that the expert 
is the servant and not the master ol 
the committee. Otherwise the inde- 
pendence of the group may become 
illusory. 

Aside from the structure of the 
committee and its staff, the time al- 
lotted to it has an important rela- 
tion to its usefulness. When the Gov- 
ernment wants other people to do 
something it is always in a hurry, a 
condition not invariably present 
when action by the Government it- 
self is involved. Too much pressure 
on the committee to make an early 
report is apt to result in superficial 
thinking and hasty conclusions. It 
might be well if no committee were 
expected to report until after the ad- 
journment of the legislative session 
during which it was appointed. Its 
reports might then receive careful 
and deliberate consideration by the 
legislature at subsequent sessions. If 
the report is submitted near the end 
of a session it is apt to sink without 
a trace in the sea of forgotten pro- 
posals. 

An additional reason for delibera 
tion exists when the report contem- 
plates or includes definite legislative 
proposals. Precise drafting is a task 
which cannot be done hastily and 
poorly constructed legislation may 
well be worse than none at all. 

If the citizens’ committee presents 
a report recommending legislative 
action a further question arises. 
Should the committee or its mem- 
bers actively lobby for the proposals? 

There may be pressure on the 
committee to do so, particularly if 
the proposals are in accord with the 
policy of the administration. In the 
writer's view, however, the report of 
the committee should speak for it- 
self, except that the chairman or 
members of the committee may prop- 
erly, upon request, appear before the 
appropriate legislative committee to 
explain or defend the proposals. 

The chief value of a citizens’ com- 
mittee is that it presumably has no 
axe to grind. Its members are men 
and women who contribute their 
services as a public duty without ex- 
pectation of advantage or reward. 
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Its conclusions are entitled to re- 
spect because of their presumed ob- 
Much of their 


would be lost if the committee de- 


jectivity. weight 
scended into the arena of contro 
versy. 

Here, however, is a dilemma. No 
one likes to work for months on a 


significant project only to have the 
results completely ignored. In the 
words of the mule trainer who, as a 
preliminary to the lesson, beat his 
pupil on the head with a club, “‘first 
you've got to get ‘em to listen”. 
Probably the only answer is that the 
agency of government which origi- 
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. Section 355: Active Business Requirements 
for Spin-offs, Split-offs and Split-ups 


The adoption of the 1954 Code 
brought many changes in the law 
relating to divisive reorganizations 
and distributions which removed 
some of the uncertainties and areas 
of abuse existing under prior law. 
But with these changes arose new 
problems which may prove equally 
perplexing. Foremost, among these 
are the “active business” require- 
ments of Section 355, which controls 
the recognition of gain or loss in 
spin-offs, split-offs and split-ups. 

For a distribution pursuant to a 
corporate separation to escape the 
recognition of gain or loss at the 
shareholder level, Section 355 (b) 
requires that both the distributing 
corporation and the controlled cor- 
poration! be engaged in the active 
conduct of a trade or business im- 
mediately after the distribution or 
that substantially all of its assets 
consist of stock and securities of a 
controlled corporation which is so 
engaged. The trade or business of 
each corporation must also have 
been actively conducted throughout 
the five-year period ending on the 
date of the distribution. The busi- 
ness need not have been controlled 
by the distributing corporation for 
the full five years, however, pro- 
vided it was actively conducted for 
that period and was acquired by the 


distributing corporation, either di- 
rectly or through a controlled cor- 
poration, in a transaction in which 
no gain or loss was recognized in 
whole or in part. 

The principal problem of course 
is to determine what constitutes the 
active conduct of a trade or business. 
The Code itself does not answer the 
question, the Committee Reports 
are of no assistance and to date 
there have been no cases. Section 
1.355-1(c) of the Regulations does 
define a trade or business as: 

. a specific existing group of ac- 
tivities being carried on for the pur- 
pose of earning income or profit only 
from such group of activities, and 
the activities included in such group 
must include every operation which 
forms a part of, or a step in, the proc- 
ess of earning income or profit from 
such group. Such group of activities 
ordinarily must include the collection 
of income and the payment of ex- 
penses. . . . 

But this definition is of little as- 
sistance in resolving the problem. 
However, the examples given in the 
Regulations and, more important, 
the rulings issued by the Service do 
shed some light on what may be ex- 
pected in this area. 


The Regulations specifically pro- 
vide that the ownership and oper- 
ation of a building substantially all 


Department of Legislation 





nated the inquiry has an obligation 
to follow through in presenting the 
results to the legislature and seeing 
to it that proper action is taken. If 
there is a consistent failure to do 
this, the co-operation of citizens in 
the future will be much more diffi- 
cult to secure. 


of which is used by the owner in the 
operation of its business does not 
itself constitute a separate trade or 
business. The rationale is of course 
that under such circumstances the 
operation of the building is merely 
incidental to the group of activities 
making up the owner's principal 
business and therefore does not ac- 
quire an identity of its own separate 
from the group. Accordingly, the 
real estate activities of a grocery 
chain were held not to constitute a 
separate business when all of the 
real estate with the exception of two 
vacant lots consisted of buildings 
utilized in the grocery business. Rev. 
Rul. 56-266, 1956-1 Cum. Bull. 184. 
The management of the real estate 
holdings probably would qualify as 
a separate business in the hands of 
a controlled subsidiary when trans- 
ferred but the five-year-period would 
have to be met before it could be sep- 
arated without the recognition of 
gain or loss. 

The question, of course, is also 
raised by the Regulations as to what 
constitutes the use of substantially 
all of a building in the operation 
of a business, The examples given 
by the Regulations tell us only that 
the occupancy of one and one-half 
stories of a two-story building does 
constitute the use of substantially 
all of the building, while the occu- 
pancy of one out of eleven stories 
does not. This does not go far to- 
ward clarifying matters. Rev. Rul. 
56-555, I. R. B. 1956-44, 11 does 
not offer a great deal more assist- 
ance. It merely holds that the rental 
of a bank building, only 35 per cent 
of which is occupied by the bank, 
taken together with the rental of 
farms owned by the bank, do con- 


1. Control consists of ownership of 80 per 
cent of voting stock and 80 per cent of all 
other classes of stock. Section 368(c). 
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stitute a separate business. It is not 
clear what the ruling would have 
been in the absence of the farm 
rental activity, but it seems reason- 
able to assume that it would have 
been the same. 

The Service has indicated that it 
will take the position that a cor- 
porate owner which uses 50 per cent 
or more of its real estate in the op- 
eration of its original business is not 
engaged in the active conduct of a 
trade or business with respect to its 
As purely a 
guide to facilitate the administra- 
tion of the statute this position may 
be justified, but as a hard and fast 
rule governing the application ol 
the statute to real estate activities, 
it is unreasonable. Certainly, there 
are situations in which the rental 
of less than 50 per cent of real es- 
tate to outside interests will consti- 
tute a substantial part of a corpor- 


real estate activities. 


ation’s real estate activities. To draw 
a line denying the benefits of Sec- 
tion 355 in such cases would be arbi- 
trary. For this reason it is likely that 
insistence upon this position by the 
Service will result in considerable 
litigation. 

The Service has been more liberal 
in its rulings on the separation of 
branch operations of a_ business 
which are devoted to serving well 
defined segments of the economy. 
Rev. Rul. 56-344, I. R. B. 1956. 
30, 9 concerned a corporation en- 
gaged in the poultry business with 
branch operations in two states. 
These branches served different 
markets. The branch in one state 
was discontinued and its operations 
transferred to a third state. The 
new branch marketed in the area 
previously served by the discontin- 
ued branch. It was ruled that “the 
transfer was merely a transfer of an 
already existing five-year business to 
a new location and not the forma- 
tion of a new business’. To be con- 
trasted is Rev. Rul. 56-227, 1956-1 
Cum. Bull. 183. There a domestic 
corporation engaged in the general 
contracting and construction busi- 
ness in various locations in the 
United States. For valid business rea- 
sons it transferred a portion of its 
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assets to a foreign corporation in 
return for its stock, which was spun 
off. The foreign corporation was to 
engage in the general contracting 
and construction business in anothe1 
country where the parent had never 
operated. The Service ruled here 
that there was no separation ol an 
existing business but rather a new 
venture was undertaken by a new 
corporation in a new territory and 
in another country. Perhaps the re- 
sult would have been different had 
the original corporation previously 
engaged in business in the new ter- 
ritory. 

The fact that businesses are of a 
similar nature and are conducted 
from a common location does not 
prevent their recognition as separate 
businesses, See Rev. Rul. 56-451 
I. R. B. 196657, 17. Thee. a 
corporation published technical 
trade magazines of which one was 
circulated in the metal working in- 
dustry and three in the electrical 
industry. The magazines had offices 
in the same buildings but employed 
separate editorial staffs and space 
advertising salesmen according to 
industry. Separate accounts were 
kept tor the different magazines on 
the same basis and there was also a 
variation of news content, readers 
and advertisers. The Service ruled 
that the activities relating to the 
publication of the magazines for 
each industry constituted a separate 
business. 

Apparently, the relative inactivity 
of a business during the five-year 
period required by Section 355 does 
not disqualify it if due to circum- 
stances beyond control of the owner. 
Rev. Rul. 57-126, I. R. B. 1957- 
13, involved a co-operative which 
operated a cotton compressing busi- 
ness and also marketed fresh fruits 
on behalf of its members. Due to a 
series of disastrous freezes the fresh 
fruit business was relatively dormant 
from 1951 through 1956. The Serv- 
ice ruled that despite these circum- 
stances the fresh fruit business was 
still actively being conducted during 
this period within the meaning of 
Section 355, since the co-operative 
continued to maintain its separate 


identity and later resumed full scale 
operations. 

Finally, as pointed out, the dis- 
tributing corporation need not ac- 
tually have controlled one of the 
businesses it intends to separate for 
the full five-year period proceeding 
a distribution; it is sufficient if it ac 
quired control in a transaction in 
which neither gain nor loss is rec- 
ognized. Thus acquisition of control 
of a subsidiary during the five-year 
period preceding a distribution by 
means of a recapitalization of the 
subsidiary has been held to qualify. 
See Rev. Rul. 56-117, 1956-1 Cum. 
Bull. 180. But compare Rev. Rul. 
57-144, I. R. B. 
control of the subsidiary was ac- 


1957-15, where 


quired within the five-year period 
by reason of the subsidiary’s redemp- 
tion of a portion of the minority 
interest of its stock which at the 
time represented more than 20 per 
cent. Since the redemption was not 
a tax-free exchange, it was held that 
control was not acquired in a man- 
ner acceptable under Section 355. 

Acquisition of the assets of an au- 
tomobile dealership by purchase fol- 
lowed by a tax tree transfer to a 
controlled subsidiary in exchange 
for its stock has also been held not 
to qualify, even though the new 
dealership is located in a building 
included in the transfer where the 
acquiring corporation had for more 
than five years operated another 
dealership for the sale and service 
of automobiles of a different make. 
Rev. Rul. 57-190, I. R. B. 1957- 
19. The significance of this ruling 
appears to lie in the fact that in ad 
dition to the acquisition by purchase 
of the assets of the new dealership, 
the original dealership was retained 
and its operations consolidated in 
another branch location. Compare 
Rev. Rul. 56-227, supra. But if the 
position of the Service as indicated 
by this ruling is that the mere change 
from one type of car dealership to 
another in the same territory con 
stitutes the acquisition of a new 
business, then it is submitted that it 
is Open to serious question. 

In conclusion it can be said that 
the rulings issued by the Service to 















da 
th 


ct 


IN 


m 
re 
fo 


q! 


p! 


al 
m 
Ww 
ti 


B 


be 


al 






ale 


lis- 
ac- 
he 
for 


ing 








| 
’ 
f 
‘ 








date have tended more to point up 
the problems inherent in the five 
year active business requirements ol 
Section 355 than to clarify them. 
here remain many areas of uncer- 


tainty, the foremost of course being 
the question of what actually con 
stitutes a separate trade or business. 
lo what extent these uncertainties 
will hamper legitimate corporate di 


Opinion of Professional Ethics Committee 


OPINION 292 
(Adopted October 15, 1957 


COMPETITIVE BIDDING BY ATTORNEYS—The legal profession is a branch 
of the administration of justice, and the engagement of attorneys by a public 


agency or any other person seeking their services, as well as the amount of their 


fees for legal work, are not proper subjects of competitive bidding. 


INDIRECT ADVERTISING—The effect of competitive bidding among lawyers 
for services to a governmental body, or other bodies or persons requiring legal 
services, results in indirect advertising and solicitation which is contrary to the 


Canons. 


Canons 12, 27, 29 
Opinion A. 83 


The Grievance and Ethics Com- 
mittee of a city bar association has 
requested a ruling in regard to the 
following situation: 

“Representatives of the . 

. School Board have contacted 
several attorneys and firms of at- 
torneys in , with the 
request that the School Board be 
given a firm figure for handling the 
following legal work: 

“]. All title work and necessary le 
gal advice connected with problems 
encountered in the acquisition of 
property under a bond issue which 
has been voted by the people of 

“2. Straightening out of School 
Board property and any 
questions of title on property which 
it already owns. 

“3. The handling of such expro- 
priation suits as might be necessary. 
work 


records 


“4. Miscellaneous notarial 
and other legal problems which 
might be encountered in connection 
with a large new school construc- 
tion program.” 

The representatives of the School 
Board advised attorneys who were 
contacted that their proposals would 
be considered session 
and thereby a lawyer selected to 


in executive 


represent the School Board for a 
stated period of time. 

Attorneys in the area who were 
contacted questioned the procedure 
of the School 


that it would result in competitive 


Board on the belief 


bidding amongst local attorneys. 
They argued that such procedure 
would ultimately be detrimental to 
the public interest since it would 
not take 


personal relationship between client 


into account the normal 
and attorney, nor would it take into 
consideration the true worth of the 
services rendered and the intangible 
factors important in the employ- 
ment of an attorney. 

The opinion of the Committee 
was stated by Mr. CouLTer, MEssrs. 
DRINKER, CARROLL, JOHNSON, JONES 
F. M. Mivrer, S. MiILLer and Pet- 
TENGILL concurring. 

This problem of competitive bid- 
ding in the manner above described 
has not been specifically passed up- 
on by this Committee in any formal 
opinion, but was specifically con- 
demned in its Informal Decision 
No. 83. 

Canon 12 provides it should not 
be forgotten that the profession is 
essentially a branch of the adminis- 
tration of justice and not a mere 
money-making trade. If attorneys re- 
sponded as requested by this partic- 
School other 


ular soard, or any 


Tax Notes 


visions only time and the courts can 
answer. But it is to be hoped that a 
more liberal approach will be taken 
than has been evidenced to date by 
the Service. 


governmental agency or persons 
seeking legal services, it inevitably 
would result in competitive bidding 
which would tend to reduce the 
profession of law to a mere money 
making business contrary to the 
provisions of this Canon. The ad- 
ministration of justice would there- 
by be deteriorated and neither the 
profession nor the public would be 
well served.* 

For an attorney to respond to an 
invitation of this sort by a munici- 
pality would constitute an affirma- 
tive effort on the part of the bidding 
practitioner to obtain law practice 
in a contest with other lawyers who 
are likewise encouraged to file bids 
for it. Such practices would be clear- 
ly in violation of Canon 27, which 
declares it to be unprofessional to 
solicit professional employment by 
personal communications or inter- 
views not warranted by personal re- 
lations. 

We have not here dwelt upon the 
impressions which such procedures 
would create both with the public 
and the profession itself as we deem 
the language of Canons 12 and 27 
conclusive in relation to the prob- 
lem. It is evident, however, under 
the language of Canon 29, that a 
lawyer should strive at all times “to 
uphold the honor and to maintain 
the dignity of his profession.” Com- 
petitive bidding of this nature for 
legal work, even though requested 
by a prospective client, would tend 
to lower the dignity of the profes- 
sion. 

For the reasons above stated, any 
such conduct on the part of an at- 
torney would be considered in vio- 
lation of the Canons of Professional 
Ethics. 

*See Drinker, Lecat Ernics, pages 174, 
191, 220, 249-250. A like decision was reached 
by the Michigan Ethics Committee in its Rul- 
ing No. 133 (January, 1950), where it said that 
such a practice constitutes a “price” solicita- 
tion by a lawyer, even though it is submitted 
in response to an invitation by a municipality. 


See also New York City Committee Decision 
No. 402 (545). 
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OUR YOUNGER LAWYERS 


Kirk McAlpin, Secretary and Editor-in-Charge, Savannah, Georgia 








In the next issue of the AMERICAN 
Bak ASSOCIATION JOURNAL, the pres- 
ent Editor-in-Charge of “Our Young- 
er Lawyers” page will be succeeded 
by Frank C. Jones, of Macon, Geor- 
gia. 

Upon recommendation of the Ex- 
ecutive Council, a number of sub- 
stantial changes were made in the 
committee structure, an important 
one being the creation of a Publica- 
tions Committee which will be 
headed by the Vice Chairman-elect. 
Under him, four vice chairmen will 
direct the various publications. Miss 
Charlotte P. Murphy, of Washing- 
ton, D. C., who appears to be irre- 
placeable, has consented to act as 
vice chairman and again to edit The 
Young Lawyer as she has done so 
capably in the past. The News- 
letter will be in the hands of Wil- 
liam R. Cogar, of Richmond. The 
JBC Handbook, formerly the respon- 
sibility of the vice chairman, will be 
prepared by Harry Wright III, of 
Columbus, Ohio. 

This seems a fitting time for the 
retiring Editor-in-Charge to express 
his appreciation and that of the 
Conference to the staff of the AMER- 
ICAN Bar ASSOCIATION JOURNAL for 
their uniformly helpful attitude and 
for their generosity in allotting us 
space this year. It has been an active 
year. Undoubtedly the publicity giv- 
en our work has been a potent factor 
in stimulating the growth of the 
JBC. 


Chairman-Elect Early 
States Aims for 1958 


Paramount among the tasks facing 
Chairman-Elect Bert Early is initiat- 
ing the operation of the reorganiza- 
tion of the Junior Bar Conference. 
The only further step needed to 
make this change effective is the ap- 
proval of the proposed new By-laws 
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by the Board of Governors and the 
House of Delegates. If this revision 
created 
body of the Junior Bar Conference 
will hold its first meeting in Los 
Angeles in August, 1958. The reor- 
ganization affects every administra- 
tive and functional procedure of the 
Conference and will undoubtedly 
present many problems. 

The Executive Council also made 
important changes in the committee 
structure of the Conference. A gen- 
eral overhauling resulted in the 
abolition of a number of long-estab- 
lished committees and the introduc- 
tion of new ones, with a general re- 
distribution of work among them. 

One of the foremost goals of the 
Conference this year is the spear- 
heading of the 1958 Membership 
Drive. Chairman-Elect Early feels 
confident that the projected plan of 
attaining an American Bar Associa- 
tion membership of 100,000 should 
not be difficult in view of the tre- 
mendous gains made last year. 

S. David Peshkin, of Des Moines, 
succeeds James S. Cremins, of Nor- 
folk, whose aggressive chairmanship 
of the JBC Membership Committee 
in 1957 resulted in outstanding 
growth. As Vice Chairman of the 
1957 Committee, Mr. Peshkin was 
responsible for the allocation of 
funds for social functions in connec- 
tion with ceremonies for newly ad- 
mitted lawyers in various states, and 
it was felt that he was well equipped 
to continue the successful work of 
Mr. Cremins’ campaign. 


is sanctioned, the newly 


New Mexico 
Junior Bar Elects 


New officers were selected for the 
Junior Bar Section of the State Bar 
of New Mexico at its September 
meeting. The incoming chairman is 
Charles F. Malone, of Roswell, New 


Mexico, who is also a Director of 
the JBC. Sterling P. Black, of the 
Law Department of the Atomic En- 
ergy Commission at Los Alamos, 
was named Vice Chairman, and 
Merrill Norton, of Lovington, is the 
new Secretary. 


New Officers Elected 
by Philadelphia Junior Bar 
Ralph W. Brenner was named the 
new Chairman of the Philadelphia 
Junior Bar Association. Other ofh- 
cers elected were: Maier Segal, Vice 
Chairman, Samuel E. Dennis, Secre- 
tary, and Dennis E. Haggerty, Treas- 
urer. 


1958 Committee 


Chairmen Named 


In addition to the Publications 
Committee, the following newly ap- 
pointed chairmen have organized 
their work in readiness for the Jan- 
uary 1 change-over: Robert L. Mey- 
er, Los Angeles, Budget Committee 
Chairman; John R. Barsanti, Jr., of 
St. Louis, Regional Meetings Com- 
mittee; Richard H. Allen, of Mem- 
phis, Award of Merit Committee; 
C. Cullen Smith, of Waco, Texas, 
Chairman of the Delegates Program 
Committee; S. David Peshkin, of 
Des Moines, Membership Commit- 
tee; Robert S. Zollner, of Boston, 
Projects Committee; Merle A. John- 
son, of Sioux Falls, South Dakota, 
Roster and Affiliation Committee; 
Robert H. Geffs, of Janesville, Wis- 
consin, By-laws Committee; John G. 
Weinmann, of New Orleans, Chair- 
man of the Consideration of Annual 
Meetings Committee; J. Rex Far- 
rior, Jr., of Tampa, Public Informa- 
tion Committee; Ray R. Christen- 
sen, of Salt Lake City, Scope and 
Correlation of Work Committee; 
Harry A. Inman, of Washington, 
D. C., Inter-American Bar Commit- 
tee; James L. Oakes, of Brattleboro, 
Vermont, Liaison with Canadian 
Junior Bar Committee; John C. 
Shepherd, of St. Louis, Medico-Le- 
gal Committee; Walter R. Tabler, 
Jr., of Baltimore, Special Committee 
on Retirement Benefits; George G. 
Lorinczi, of Milwaukee, Unauthor- 
ized Practice Committee; Carl W. 
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Nielsen, of Hartford, Law Students 
Committee; John E. Nolan, Jr., of 
Washington, D. C., Military Serv- 
ice Committee; Robert B. Keating, 
of Denver, Traffic Courts Commit- 
tee; and John S. Rendleman, of Car- 
bendale, Illinois, Speciai Vander- 
bilt Survey Committee. 


Coburn To Act 
as J.B.C. Adviser 


Richmond C. Coburn, of St. Lou- 
is, has again consented to act as 
liaison member for the Junior Bar 
Conference in the Board of Gover- 
nors of the American Bar Associa- 
tion. Mr. Coburn has been of great 
assistance to the officers, directors and 
executive council of the Conference. 


Tobin Heads 


California Junior Bar 


At its Annual Meeting in Mon- 
terey on October 3, the Conference 
of Barristers of the State Bar of 
California elected Harold W. Tobin, 
of San Francisco, to head it for the 
coming year. Tobin, who has taken 
an active part in the Junior Bar 
Conference’s work, announced that 
a prime project is the extension of 


Regional Meeting 
(Continued from page 1113) 


posals. In this manner, the bar will not 
only have an active but a most impor- 
tant part in the formulation of the 
rules, thus permanently eliminating 
the possibility of the lawyers not being 
adequately consulted in the process 


I am hopeful that if the suggested 
procedure is adopted that it will bring 
the bench and the bar much closer to- 
gether in this activity, which is so im- 
portant to both, and will eventually 
make the judicial rule-making process 
as nearly as possible a science. 


Workshop Programs 


No regional meeting would be 


complete without a “trial tactics” 
program, and the program at the 
Louisville meeting was conspicuous 
ly good. There were three separate 
“workshop” sessions dealing with tri- 


Legal Aid work in California. He 
said in part: 

“It is the duty of our profession, 
and particularly the younger law- 
yers, to insure that all persons be 
afforded an opportunity to assert 
their legal rights for proper judicial 
determination. If the confidence of 
the people in a system of govern- 
ment based upon law is to be main- 
tained, legal and judicial remedies 
must be an everyday fact, upon 
which all persons can and will rely.” 

Another important project sched- 
uled for the year is the completion 
of a state-wide survey on minimum 
fees. 

In order to facilitate the handling 
of the Conference’s program, its 
6000 members will be represented 
by a House of Delegates from four- 
teen bar associations throughout the 
State. 

Chairman-Elect Early of the Jun- 
ior Bar Conference attended the 
meeting, as did also the present 
Chairman, William C. Farrer. 

In addition to President Tobin, 
the following officers were elected: 
James Smith, of Santa Barbara, First 
Vice President; Charles Dawson, of 


al problems. The first of these, pre- 
United States Cir- 
cuit Judge Shackelford Miller, Jr., 
matched James A. Dooley, of Chica- 


sided over by 


go, speaking for the plaintiff, against 
Josh H. Groce, of San Antonio, 
speaking for the defendant. The sec- 
ond session was an interesting medi- 
cal discussion led by two outstanding 
specialists on head and back injuries, 
Dr. R. 
Ralph Carothers. A final session, on 


Glenn Spurling and Dr. 


demonstrative evidence, was presid- 
ed over by United States Circuit 
Judge Poiter Stewart, with Leo Kar- 
lin, of Chicago, and Forrest Betts, of 
Los Angeles, leading the discussion. 

The workshop on taxation, presid- 
ed over by Judge J. Paul Keith, Jr., 
of Louisville, considered such topics 
as “Stockholder Buy and Sell Ar- 
rangements”, “Short Term Trusts”, 
and “Evaluation of Business Interest 


Our Younger Lawyers 


Marysville, Second Vice President; 
Roger M. Sullivan, of Los Angeles, 
Third Vice President; and Robert 
W. Merrill, of San Francisco, Sec: 
retary. 


Notice of Election 


A Council Representative from 
the Eighth Circuit will be elected at 
the Mid-Year Meeting in Atlanta in 
February 1958, to complete the sec- 
ond year of the current term. The 
vacancy will become effective as of 
January 1, 1958, at which time the 
present Eighth Circuit Representa- 
tive will take office as National Sec- 
retary. 

Nominating petitions must be sub- 
mitted on or before January 15, 1958, 
for a candidate to be considered. At 
least five members of the Conference 
from the Circuit to be represented 
must sign a petition for a candidate 
for Council member. Nominating pe- 
titions should be submitted to the 
Chairman of the Conference, Bert H. 
Early, P. O. Box 2187, Huntington 
18, West Virginia. 

Bryce M. FisHEer 
National Secreiary 


for Gift and Estate Tax Purposes”. 
Speakers were Merle H. Miller, of 
Indianapolis, Ernest Woodward II 
and Bart Brown, both of Louisville. 

The Section of Real Property, Pro- 
bate and Trust Law sponsored a pro- 
gram led by Ray L. Potter, of 
Detroit; Daniel M. Schuyler, of Chi- 
cago; Joseph Trachtman, of New 
York; William H. Abell, of Louis- 
ville; and Robert S. Dorsey, of Louis- 
ville. 

Sylvester C. Smith, Jr., General 
Counsel of The Prudential Insur- 
ance Company of America, present- 
ed an interesting paper on “The 
Business Executive, Corporate Coun- 
sel and General Practitioner”. This 
program, sponsored by the Section of 
Corporation, Banking and Business 
Law, was presided over by Herbert F. 
Sturdy, of Los Angeles, the Section 
Chairman. 
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BAR ACTIVITIES 








Herbert E. 
LOCKE 


The James Clark Studio 


The annual meeting of the Maine 
State Bar Association for 1957 was 
held August 27-29 at The Samoset 
Hotel, Rockland Breakwater, Rock- 
land. Retiring President George D. 
Varney, of Kittery, presided. 

The following officers were elect- 
ed: President, Herbert E. Locke, Au- 
gusta; Vice Presidents, William S. 
Silsby, Ellsworth; John P. Carey, 
Bath; Harold M. Hayes, Dover-Fox- 
croft; Secretary-Treasurer, Sanford 
L. Fogg, Augusta; Executive Com- 
mittee, William B. Mahoney, Port- 
land; Frank F. Harding, Rockland; 
Edward N. Merril II, Skowhegan; 
and George V. Blanchard, Presque 
Isle. 

There was a record 
at the meeting. 

Among the addresses of interest 
were the following: (1) A discussion 
of legislation enacted at the 1957 
biennial session of the Maine Legisla- 
ture, by State Senator Benjamin 
Butler, of Farmington; “Labor 
Relations” by Sidney A. Coven, 
of Boston, Massachusetts; and ‘“Cor- 
porate Organization”, by Powers Mc- 
Lean, of Augusta. 

Panel discussions included the 
following: Legislative changes with 
particular reference to the automo- 
bile and traffic laws, by Paul Mac- 
Donald, Deputy Secretary of State; 
corporate organization with partic- 
ular reference to taxation problems, 
led by Robert B. Williamson, Jr., 
of Portland; a report on the Amer- 
ican Bar Association meeting of 1957 


attendance 
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in New York and in London was giv- 
en by Robinson Verrill, of Portland, 
the Association’s Delegate to the 
House of Delegates. 

The banquet closing the session 
on Thursday, August 29, honored 
Chief Justice Robert B. Williamson, 
“Maine’s Youngest Chief Justice”. 
The Chief Justice in a brief address 
reminded the members that he was 
fifty-seven years of age when ap- 
pointed Chief Justice in 1956 and 
that in earlier days there had been 
four Chief Justices who were young- 
er when named to that office. 

The main address at the 
banquet was on “Pakistan” by Hor- 
ance A. Hildreth, former Governor 
of Maine and recently resigned 
United States Ambassador to Paki- 
stan. 


final 


Herbert E. Locke, the incoming 
President, presented to the Associa- 
tion a sum of money as a nucleus 
for a scholarship and loan fund for 
aid to needy and promising students 
of the law who expressed the good 
faith intention to practice their pro- 
The 


accepted the contribution. 


fession in Maine. Association 


Thomas O. 
MILLER 


The Wyoming State Bar held its 
1957 Annual Meeting in Rawlins, 
August 29, 30 and 31 under the very 
capable leadership of President Ol- 
iver W. Steadman, of Cody. High- 
lights of the meeting included an 
address by Charles S. Rhyne, of 
D.C., newly 


Washington, elected 





the American Bar As- 
sociation General Council for 
the National Institute of Municipal 
Law Officers, whose address was en- 
titled, “New Frontiers for the Law 
and Lawyers”; a symposium on “The 
Federal Rules: Control of the Hu- 
man Equation Through Pre-Trial” 
conducted by Irving R. Kaufman, 
Judge of the United States Dis- 
trict Court for the Southern Dis- 
New York; an ad- 
dress by Harold R. Medina, Judge 
of the United States Court of Ap- 
peals for the Second Circuit, cover- 
ing his personal experiences as pre- 





President of 


and 


trict of and 


siding judge at the trial of the Com- 
munist leaders, entitled, “A Look at 
America”. 

Milward L. Simpson, Governor of 
the State of Wyoming, favored the 
meeting with his presence and acted 
as Master of Ceremonies at the an- 
nual banquet held at the Sinclair 
Hotel in Sinclair. Judge Medina, 
Judge Kaufman and Governor Simp- 
son made extemporaneous addresses. 

Stephen E. Blewett, consulting 
physicist and chemist, of Beverly 
Hills, California, conducted a semi- 
nar course on Saturday morning 
covering automobile accident anal- 
yses, fire and explosion damage, in- 
cluding a sound motion picture of a 
complete composite case, diagrams, 
and methods of presenting scienti- 
fic information in court. 

President-Elect Thomas O. Mil- 
ler, Attorney General of the State 
of Wyoming, assumed office as Pres- 
ident of the Wyoming State Bar at 
the conclusion of the meeting; 
James O. Wilson, of Cheyenne, was 
Charles M. 
Crowell, of Casper, Vice President, 
and John T. Dixon, of Powell, Sec- 
retary-Treasurer. The 1957-58 Board 
of Commissioners of the Wyoming 
State Bar are: First Judicial District, 
William G. Watt, of Wheatland; 
Second Judicial District, George W. 
Bird, Rock Springs; Third Judicial 
District, Harry L. Harris, Evanston; 
Fourth Judicial District, William D. 
Redle, Sheridan; Fifth Judicial Dis- 
trict, Floyd D. Gorrell, of Worland; 
Sixth Judicial District, Carl Lathrop, 


named President-Elect; 


i 
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of Sundance; Seventh Judicial Dis- 
trict, J. B. Sullivan, of Douglas. 

It is thought by many that this 
was the largest and best meeting ever 
held by the Wyoming State Bar. 

Plans now under 
1958 Annual Meeting 


are way for 


holding the 


at beautiful Jackson Lake Lodge, 


near Moran, on September I1, 12 
and 13, 1958. 


Hawthorne W. 
BATTLE 





Che 71st Annual Meeting of The 
West Virginia Bar Association was 
held at White Sulphur Springs on 
\ugust 29, 30 and 31, with President 
Walter F. Ball, of New Martinsville, 
presiding. Two hundred forty-five of 
the 1032 members of the Association 
were registered. (The West Virginia 
Bar Association is a voluntary associ- 
ation of West Virginia lawyers. West 
Virginia also has an integrated Bar, 
the West Virginia State Bar, to which 
all lawyers in the state belong.) 

Elected as officers were Hawthorne 
D. Battle, of Charleston, President, 
and Joe C. Hereford, also of Charles 
ton, Executive Secretary-Treasurer. 
Members of the Executive Council 
are Harry Scherr, Jr., of Huntington, 
Chairman; W. Paul McWhorter, of 
Clarksburg; Clarence E. Martin, Jr., 
of Martinsburg; C. Howard Hardes- 
ty, Jr., of Fairmont; Stanley C. Hig- 
gins, ]r., of Fayetteville; and Walter 
F. Ball, of New Martinsville. 

An interesting feature of the meet- 
ing was a panel discussion on “Ju- 
dicial Administration of Juvenile 
Problems”, with Judge K. K. Hall, of 
Madison, acting as moderator. Par- 
ticipants were Elizabeth V. Halla 
nan, of Charleston; Mrs. Virginia 
Myers, of the Charleston Children’s 
Home Society; Judge Harlan M. Cal- 





houn, of Moorefield; Judge Donald 
F. Black, of Parkersburg; N. C. Reg 
er, of Charleston, Captain of the 
West Virginia Department of Public 
Safety; and R. A. Doodall, of Ham 
lin, 

Principal speakers at the meeting 
were John G. Fox, of New York City, 
on the subject of “The Use by the 
Courts of Administrative Interpreta- 
tions”, and John A. Field, Jr., West 
State Tax Commissioner, 
on “Current Activities of the State 
Tax Commissioner’s Office’’. 


Virginia 


William P. Rogers, former Deputy 
Attorney General of the United 
States and now the Attorney General, 
was the speaker at the Annual Ban- 
quet. 





Jackson N. Huddleston, of Hun 
tington, was elected President of the 
West Virginia State Bar at the Tenth 
Annual Meeting of that organization 
held in Morgantown, October 10-12. 
Charles A. Tutwiler, of 
Welch, presided over the meeting, 
had an attendance of 
than 400 lawyers and judges. 


President 


which more 
Other officers elected for the new 
William M. 
Charleston, First Vice President; Ru- 
pert A. Sinsel, of Clarksburg, Second 
Vice President; and Oshel C. Parsons, 
of Charleston, 
Secretary-Treasurer. 

Guest speakers during the two- 
sessions 
Charles S. Rhyne, of the American 
Bar 
“The Defense of Unpopular Caus- 
Irving Ben Cooper, Chief 
Justice, Court of Special Sessions, 
New York City, whose topic was 
“Youth’s Challenge to the Le- 
gal Profession”; Warren H. Resh, 
Editor of Practice 
News and Assistant Attorney Gen- 
eral of the State of Wisconsin, who 


year are Woodroe, of 


who was re-elected 


day included President 


Association, who spoke on 


es”: 


Unauthorized 


spoke on “Unauthorized Practice 
of Law and Its Impact on the Ad- 
ministration of Justice”, and Perry 
A. Nichols, of Miami, Florida, 
President of the National Associa- 
Claimants’ 


Attorneys. Mr. 


tion of Compensa- 


tion Nichols 


Bar Activities 


Jackson N. 
HUDDLESTON 





conducted a workshop program on 
a “Complete Trial of a Negligence 
Case”, employing the use of slides to 
illustrate various features of his pres- 
entation. 

Among the accomplishments of 
the West Virginia State Bar during 
the past year were the following: 

1. Rules of Civil Procedure. A 
final draft of proposed West Vir- 
ginia Rules of Civil Procedure for 
rrial Courts, patterned generally 
after the Federal Rules, was com- 
pleted and approved by the Judicial 
and the Board of Gover- 
nors. In a referendum conducted in 
September, the 1706 active mem- 
bers of the State Bar voted 1,035 to 
289 in favor of adoption of the 
new Civil Rules. The Judicial 
Council will now present the pro- 
posed Rules to the Supreme Court 
of Appeals with the recommenda- 
that they be adopted and 
promulgated by the Court. This 
culminates six years of study and 
research by the Committee on Civil 
Rules, 

2. Interprofessional Code. A Joint 
Committee of the State Bar and 
West State Medi- 
cal Association completed formula- 


Council 


tion 


the Virginia 
tion of a Statement of Principles 
relating to the responsibilities of 
lawyers and physicians in respect to 
claims and controversies arising out 
of personal injuries and ill health 
before courts administrative 
bodies. This Statement of Principles 
has been approved by the West 
Virginia State Medical Association 
and will come before the next meet- 
ing of the State Bar's Board ol 


and 


Governors. 
3. Medico-Legal Institutes. Insti- 
tutes on “Medico-Legal Problems— 
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A Demonstration of a Back Injury 
Case’”’ were held in Charleston and 
Clarksburg in co-operation with the 
Committee on Continuing Legal 
Education of the American Law 
Institute in collaboration with the 
American Bar Association. These 
institutes featured direct and cross- 
examination of expert 
The plaintiff's attorney was Abra- 
ham E. Freedman and the defend- 
ant’s attorney was Norman Harvey, 
both of Philadelphia. The expert 
witnesses were Dr. Jacob Krause 
and Dr. Martin A. Blaker, Phila- 
delphia orthopedic surgeons, Dr. 
Krause for the plaintiff and Dr. 
Blaker for the defendant. 

4. Economic Survey. A survey of 


witnesses. 


the economic situation of West Vir- 
ginia lawyers was made. Question- 
naires were returned by 46.3 per 
cent of the lawyers. 

5. Legal Pamphlets. The State 
Bar published its first pamphlet on 
a legal subject for distribution to 
laymen. It is entitled “Have You 
Written Your Will?” Publication 
during the coming year of pam- 
phlets on other subjects is planned. 


Dorothy M. 
ORSINI 





In February, 1957, a Committee of 
the Arkansas Bar Association com- 
posed of Stephen A. Matthews, of 
Pine Bluff, (representing the Junior 
Bar Section), Bruce Shaw, of Fort 
Smith, W. S. Mitchell, of Little Rock, 
as chairman, and Eugene A. Mat- 
thews, of Hot Springs, ex officio, was 
appointed to study the subject of a 
headquarters building for the Ar- 
kansas Bar Association. This commit- 
tee was unanimous in its recommen- 
dation that the ownership by or for 
this Association of a headquarters 
building be approved and the Execu- 








Headquarters, Arkansas Bar Association 
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tive Committee be vested with full 
authority to work out all details. 

Until 1954 the headquarters of the 
Association was in the office of the 
practicing lawyer who served as Sec- 
retary of the Association. In that 
year the Association rented one room 
in the Pyramid Life Building in Lit- 
tle Rock and there instal!e an As- 
sistant Secretary. 

In 1956, through efforts spearhead- 
ed by a committee ol the Association, 
a new Justice Building on the State 
Capitol grounds, primarily to pro 
vide a suitable home for the state Su- 
preme Court, began to be a reality. 
The original plans for the new Jus- 
tice Building included a suite of of- 
fices for the Association. Curtail- 
ments due to building costs and re- 
quirements of state officials required 
an abandonment of these plans. 

In January, 1957, the Association 
expanded by addition of a confer- 
ence room and a larg-* reception 
room to the headquarters offices. The 
Association is proud of this room 
which makes it possible for its Execu- 
tive Committee and other commit- 
tees and sections of the Association to 
have a permanent and comfortable 
meeting place. It is expected that 
members of the Association will use 
the headquarters office in the capital 
city as a meeting place with other 
lawyers, to hold conferences, or to 


take depositions, or as a place to 
work or use the telephone while in 
the capital. 

It is appropriate to quote from the 
report of the Committee on Head- 
quarters Building: 

Our Secretary, Maurice Mitchell, 
and Assistant Secretary Dorothy M. 
Orsini, do excellent work for our As- 
sociation, but they would be the first 
to agree that the Association has not 
reached its maximum capacity for serv- 
ice to its members. In this respect our 
Association is not and should not be 
static. Additional services require more 
facilities and personnel. Our Commit- 
tee is not advocating any specific or im- 
mediate changes, but we do believe 
that planning for the Association 
should envision growth and prepare 
and encourage it by this long-range 
project. 

Since the establishment of a head- 
quarters office, there has been a 
considerable increase in services to 
\ssociation members. The public re- 
lations program was stepped up 
with printing and distribution of 
pamphlets; institutional advertising 
through local bar associations; the 
inauguration of the monthly news 
bulletin and Supreme Court Calen- 
dar service; the recent innovation of 
a tax note bulletin prepared by mem- 
bers of the Committee on Taxation, 
Irusts and Estate Planning; a life 
insurance program and a group dis- 
ability insurance plan; and an in 
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crease in committee activity through 
co-operation of the headquarters of- 
fice. The Arkansas Law Review is 
published quarterly by the Univer 
sity of Arkansas in collaboration 
with the Association. 

The publishing of the Arkansas 
Juror’s Handbook, prepared by the 
Public Information Committee, the 
chairman of which is J. Phillip Car- 
roll, of Little Rock, was a project 
well received by judges over the state 
during the current year. An increase 
in the use of films offered to the legal 
profession for showing to local bar 
groups and in co-operation with lay 
groups has been attributed to Mr. 
Carroll’s work as chairman of this 
committee during the past two years. 

In 1955 the Arkansas Bar Associa- 
tion was given a certificate of honor- 
able mention by the American Bar 
Association fer outstanding and con- 
structive work during that year, 
which was a program of expanded 
activity and included the successful 
project of obtaining the new home 
for the Arkansas Supreme Court, 
which at this writing is under con- 
struction. 

In 1956 the Association was suc- 
cessful in obtaining a constitutional 
amendment which resulted in raising 
the salaries of the Arkansas judiciary 
—a prodigious task, thought by many 
to be impossible. 

During the current year the Asso 
ciation is concentrating on an inten- 
sive membership drive, promoted by 
its new president, Edward L. Wright, 
of Little Rock, and under the direc- 
tion of Vice President John A. Fogle- 
man, of West Memphis, with the 
inducement of the many advantages 
offered to members to bring more 
Arkansas lawyers into active mem- 
bership. This is being conducted on 
the level of local bar associations 
within each congressional district so 
that as the local bar associations are 
strengthened, they will be stronger 
links in the state organization. 

The Association is hopeful that 
the co-ordination of efforts of the lo- 
cal bar officers will culminate in the 
formation of a Conference of Local 


Bar Associations at its Mid-Yea1 


Meeting in Little Rock in January. 


— 


George W. 
NEUNER 





The Oregon State Bar held its 23d 
Annual Meeting September 18-21 at 
Medford. President Alan F. Davis, of 
Portland, presided. 

Two panel discussions in a con- 
tinuing legal education series were 
held. The first, entitled “Prosecution 
and Defense in Criminal Cases’’ cov- 
ered practical problems and tactics 
in initial and trial stages of criminal 
litigation, with Circuit Judge Ed- 
ward C. Kelly, of Medford, acting as 
moderator. Participating panel mem- 
bers were Earl F. Bernard, Bruce 
Spaulding, Edwin D. Hicks and 
James W. Morrell, all of Portland. 
Ihe second was a “Comparative Re- 
view of 1957 Legislation of Signifi- 
cance to Lawyers”. Legislators were 
invited to attend this session which 
consisted of brief reviews of develop- 
ments in selected fields of interest. 

George W. Neuner, of Roseburg, 
was elected President of the State 
Bar. Other officers, all of Portland, 
are Bert S. Gooding, Vice President; 
Earl F. Bernard, Treasurer; and 
John H. Holloway, Secretary. 

The Board of Governors made ex- 
tensive changes in the personnel of a 
number of the standing committees 
and reduced several in size. The Com- 
mittee on Legal Aid was reduced to a 
steering committee with the presi- 
dents of all local bar associations to 
act as ex officio members. The Board 
was of the opinion that better state 
coverage could be obtained in this 
way and any case coming to the at- 
tention of the committee could be 
immediately forwarded to someone 
in the community in which the need 
arose. 


At the luncheon meeting, special 
recognition was given to Glenn R. 


Bar Activities 


Jack, of Oregon City, former Presi- 
dent of the State Bar, who was elected 
President of the National Conference 
of Bar Presidents during the Ameri- 
can Bar Association’s Annual Meet- 
ing in New York, and to James C. 
Dezendorf, of Portland, who was 
elected President of the National 
Conference of Commissioners on 
Uniform State Laws during the New 
York sessions. 

Chief Justice A. Cecil Snyder, of 
the Supreme Court of Puerto Rico, 
was the speaker at the Annual Din- 
ner. 


The Conference of Local Bar As- 
sociations, organized by the Missis- 
State Bar two years ago, 
seems to be one of the most inter- 
esting and useful developments in 
recent bar association history. 


sippi 


The purpose of the organization 
is to integrate bar activities from 
local to state levels, and during its 
first year the Conference held nine 
area conferences covering every sec- 
tion of the state. Every lawyer in 
Mississippi received a personal in- 
vitation to attend one of the meet- 
ings and another invitation was 
sent seperately to his wife. As a 
resu)’  awyers attended the area 
« _.erences that had never attended 
a meeting of the Mississippi State 
Bar, and almost all of them brought 
their wives—or perhaps it was the 
other way around. 

The area conferences were held 
in the evenings and featured a 
“Dutch” dinner and a short pro- 
gram on the subject of professional 
fees, which was the theme of the 
organization for the year. 

The area conferences are being 
repeated with the same technique 
—individual, invitations 
for lawyers and their wives—with 
the emphasis this year on law 
office procedures and management. 

The Committee on Professional 
Economics of the State Bar is fol- 
lowing up on the area conferences 


separate 


by preparing a manual on the sub- 


ject of law office management 
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which will be published in install- 
ments in the Mississippi Law Jour- 
nal beginning with the January, 
1958, number. The manual will be 
directed primarily toward the prob- 
lems of the small one- and two-man 
law office, which is the type pre- 
vailing in Mississippi. 

The president of the Conference, 
C. Sidney Carton, of Sumner, in- 
vites inquiries and _ information 
from other bar associations and 
from individual lawyers. 








Frank C. 
CAMBIO 





Eson Studio 


The 1957 Annual Meeting of the 
Rhode Island Bar Association was 
held in Providence on October 7 
with President Judah C. Semonoll, 
of Providence, presiding. 

In his report to the members, 
President Semonoff referred to the 
opening for the first time in its 
history of the Bar Association's own 
quarters at 402 Phenix Bank Build- 
ing, Providence, which is now regu- 
larly used for committee meetings 
and as the new home of the Lawyer 
Referral Service. 

An amendment to the by-laws was 
adopted by a substantial vote pro- 
viding an increase in annual dues for 
members who had been admitted five 
years or more to $20.00 and for less 
than five years to $10.00. The old 
provision of a $25.00 sustaining 
membership was continued. 

New officers elected for the com- 
ing year are Frank C. 
President; William H. 
President-Elect, Ellis L. 
Vice President; James H. Higgins, 
Jr., Secretary; and Douglas W. 
Franchot, Treasurer, all of Provi- 
dence. 

Holbrook Campbell, of Spring- 
field, Massachusetts, discussed “The 


Cambio, 
Edwards, 
Yatman, 
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Drafting of Partnership Agreements 
Under the Uniform Act’. This talk 
was particularly timely as_ the 
Rhode Island legislature recently 
adopted the Uniform Partnership 
Act. Senator Theodore Francis 
Green was the speaker at the eve- 
ning session. 

An item in the November issue 
of the Rhode Island Bar Journal 
announces that members of the As- 
sociation now have a private din- 
ing room at the Narragansett Hotel 
in Providence. During the first few 
days of operation from nineteen to 
twenty-six members have used this 
room and their comments have in- 
dicated their pleasure at having a 
common meeting place. The room 
is now being operated on a trial 
basis and its continued availability 
depends on its being used. 


Plans to promote the adoption 
by the voters of an amendment to 
the judicial article of the Illinois 
Constitution are being formulated 
by the Illinois State Bar Associa- 
tion, in co-operation with The Chi- 
cago Bar Association. Both groups, 
through their managing boards, 
have agreed that their efforts will 
be co-ordinated and channeled into 
co-operation with a statewide civic 
group, of which the associations will 
be constituent members. 

Barnabas F. Sears, of Chicago, 
President of the Illinois State Bar 
Association, has appointed a  six- 
teen-member special committee to 
explore procedures to be followed 
by the organized Bar of Illinois in 
promoting adoption of the amend- 
ment. Named as chairman was Tim- 
othy W. Swain, of Peoria, First Vice 
President of the Association. The 
committee also includes two former 
presidents, three members of the 
board of governors, one state sena- 
tor and one circuit judge. 

The committee assembled in Chi- 
cago at the Association’s mid-year 
meeting on November 7-8 and 
agreed that the Bar's effort should 
be merged with the campaign of an 
organization representing civic and 





lay groups, organized statewide on 
a county basis. The committee not- 
ed the success of this type of organ- 
ization in the adoption of recent 
amendments to the Illinois Con- 
stitution. The Bar has a_ special 
competence to furnish speakers for 
civic and other groups, the com- 
mittee concluded. It plans to have 
speakers available in every county 
and section of the state. 

During October members of the 
Association's board of governors ex- 
plained the 


judicial amendment 


at a series of Bar meetings held 
throughout the state in each of the 
seven supreme court judicial dis- 
tricts. The speakers emphasized that 
the board of governors in Septem- 
ber had endorsed the amendment 
and recommended its adoption by 
the voters. Although conceding that 
the proposed amendment does not 
include all the reforms sought by 
the Association in its six-year effort 
to influence the Illinois legislature 
to propose a constitutional amend- 
ment, the speakers told the state's 
lawyers that the proposed amend 
ment offers a long step toward re 
form and improvement of the 
judicial system. 

The proposed judicial amend- 
ment, passed by the 1957 session of 
the Illinois legislature, will go be- 
fore the voters for adoption at the 
November, 1958, general election. 
To pass it must receive either a 
simple majority of all votes cast at 
the election or a two-thirds majority 
of all votes cast on the question. If 
the amendment is approved at the 
polls, it will become effective July I, 
1959. 

The most significant change em- 
bodied in the proposed amendment 
is a simplified court system with a 
single trial court of unlimited juris- 
diction in each circuit. This means 
that a complicated system of county, 
probate, city, municipal, superior 
and criminal courts will disappear 
as such, along with the fee-system 
justice of the peace and _ police 
magistrate courts. Masters in chan- 
cery and referees are also abolished. 
authority 


General administrative 
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over the judicial system is vested in 
the Supreme Court of Illinois and 
provision is made for an adminis 
trative director and staff. The Su 
preme Court is given authority to 
make temporary assignment of a 
judge to a court other than that for 
which he was selected, with the con 
sent of the chief judge ol the circuit 
to which the assignment is mace. 
The Illinois and Chicago associa 
tions have said that trial-court inte- 
gration “will put an end to the 
tremendous backlog of cases in the 
trial courts of Cook County, and 
will make possible greater efficiency 
and speed in the handling of court 
cases throughout the state”. 

The proposed amendment does 
not include the two associations’ 
proposal for a non-political selec- 
tion and tenure system. It does, 
however, “unfreeze’’ selection and 
tenure by providing that the pres- 
ent system of selection and tenure 
may be changed by a_ two-thirds 
vote of all members of the legis- 
lature, subject to ratification at a 
general election by a simple major- 
ity of all votes on the proposition. 
Thus another constitutional amend- 
ment is not needed, In a joint state- 
ment the associations have pledged 
continued efforts to attain the adop- 
tion of a non-political system of 
judicial selection and the establish- 
ment of a system of tenure, 
terms of 
office, which “will insure the inde- 
pendence of the judiciary”. 


including constitutional 


There was record attendance for 
the second straight year when The 
Indiana State Bar Association gath- 
ered for its 6lst annual meeting at 
French Lick on September 18. Five 
hundred twelve lawyers registered, 
and, if wives and other guests are 
counted, the total was 815 as com- 
pared with a total attendance of 
677 last year, when 408 members 
registered. 


In one of the highlights of the 
meeting, Henry R. 
Time, Life and Fortune spoke at 
a luncheon meeting on Friday, Sep- 


Luce, editor of 


Benson E. 
GATES 





Nobie Bretzman 


tember 20. Addressing over 700 


Indiana lawyers and their guests, 
Mr. Luce asserted that the United 
Nations was an instrument ol powel 
politics rather than an organization 
for international justice, and he de 
clared that the United Nations 
could be made a workable force 
for peace only if the member na- 
tions make real use of the World 
Court, which he called the ‘most 
unemployed court in the world”. 
Mr. Luce also criticized the Su- 
preme Court for its recent decision 
requiring production of FBI files 
on reports of witnesses called to 
testify for the Government in dis- 
loyalty cases and praised the Court 
for its handling of the Girard affair. 

During the four-day meeting, the 
Association’s House of Delegates, 
presided over by Thomas M. Scan- 
lon, of Indianapolis, acted upon 
various recommendations of state 
and national 


importance. Among 


other things, the house created a 
new Public Relations Committee, 
adopted an extensive code of ethics 
for medical-legal matters, approved 
a change in the organization of the 
association whereby the vice presi- 
become 


dent will automatically 


president-elect of the association, 
succeeding to the presidency in the 
following year, and urged that all 
military and naval courts be com- 
posed of lawyers who are members 
of a separate judge advocate gen 
eral’s department, divorced from 
the control of local commanders. 
One of the most interesting fea 
tures of the meeting was the 
institute on direct and cross exam- 
presented 


under the guidance of Benton E. 


ination, planned and 
Gates, the Chairman of the Com- 
mittee on District Institutes. Wil- 


liam S. Isham, of Fowler, was the 


Bar Activities 


moderator, and the participants 
were Isidore Halpern, of Brooklyn, 
New York; James Dempsey, ol 
White Plains, New York; William 
F. X. Geoghan and Emile Z. Ber- 
man, both of New York City. 

The annual banquet, which was 
held on Friday, September 20, pre- 
unusual entertainment, a 
“Cavalcade of Broadway's Greatest 
Musical Hits’, which received en- 
thusiastic ovations from the audi- 
ence and required the appearance 
of the stars, Doraine Renard and 
Ellis Lucas, for several encores. The 
dinner was followed by a reception 
given by President and Mrs. Charles 
C. Fox, President-Elect and Mrs. 
Gates, and General 
Matthew E. 


sented 


Benton’ E. 
Chairman and Mrs. 
Welsh. 

Mr. Gates was inducted into the 
office of president on Saturday at 
the closing session of the meeting. 
New members of the Board of Man- 
agers include Felix Kaul, of Crown 
Point; Lowell L. Martin, of LaFay- 
ette; James F. Dumas, of Fort 
Wayne; James S. Shepard, of Liber- 
ty; and C. B. Dutton, of Indian- 
apolis. 


The Arkansas Bar Association 
and the University of Arkansas 
School of Law jointly sponsored a 
legal institute at Waterman Hall in 
Fayetteville on October 17, 18 and 
19. On Thursday afternoon Profes- 
sor Ralph C. Barnhart moderated 
a panel discussion on the “Com- 
parison of Federal and Arkansas 
Rules of Civil Procedure”. Mem- 
bers of the panel were Judge 
Charles W. Light, of Paragould; 
Edgar E. Bethell, of Fort Smith; 
James R. Hale, of Fayetteville; 
and W. Horace Jewell, of Little 
Rock. Friday morning Professor 
Robert A. Leflar discussed “Conflict 
of Laws Problems in Estates and 
Trusts” and Professor E. J. Ball 
talked on “Pension Trusts”. J. H. 
Bowen and George E. Lusk, trust 
officers in Little Rock banks, dis- 


cussed “Management of Estates”, 


(Continued on page 1151) 
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Arthur John Keeffe + Editor-in-Charge 


Renearines: Nothing _ suc- 
ceeds like mistakes. In the years 
(1952-1957) I have been writing this 
department I never received more 
mail. Some is not very flattering. One 
dear friend, who saw the column 
printed here in the September issue, 
wrote: 


I had thought that you might like 
to run merely a short statement say- 
ing that now the Second Circuit had 
come around to sitting en banc oc- 
casionally and let it go at that. But 
perhaps you were simply finding a 
text for a sermon; and since I sup- 
pose both ministers and columnists 
may be put to it at times for material, 
far be it from me to object. 

Both Judge Charles Clark of the 
Second Circuit and Defense Counsel 
Arnold Roseman, ask that we cite 
another en banc case in which cer- 
tiorari has been denied, Docket No. 
282, United States v. Apuzzo, de- 
cided by the Second Circuit on May 
28, 1957 (245 F. 2d 416). Apuzzo 
was convicted for failing to register 
and to pay the special gambling tax 
on a trial before United States Dis- 
trict Judge Edward J. Dimock. 
Apuzzo was accused of being a seller 
of policy numbers. On cross, a Gov- 
ernment witness volunteered that 
Apuzzo had told him that “he had 
been arrested for policy about fil- 
teen years ago. He didn’t know the 
exact date,” 

Although apparently he was not 
to blame, Judge Dimock accepted re- 
sponsibility for this testimony and 
charged the jury that “an arrest 
means absolutely nothing” and the 
jury were “to disregard anything” 
they heard. 

The panel of the Second Circuit 
that heard the appeal consisted of 
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Chiel Judge Clark, Judge Waterman 
and the late Judge Jerome Frank. 
Both Frank and Waterman voted to 
reverse. Therealter apparently at its 
own motion, the Second Circuit sat 
en banc. Judge Frank had died. 
Judge Medina concurred with Chiet 
Judge Clark that the evidence was 
proper as it came in when the wit- 
ness was interrupted. Even though 
error by itself, the Chief Judge ruled 
the answer was proper under the 
rule of “verbal completeness’. In 
this Hincks, C. J., and Waterman, 
C. J., disagreed. They thought the 
admission error, but voted to afhrm 
because both were impressed with 
the fairness and adequacy of Judge 
Dimock’s charge. An interesting case. 
In addition to People v. Apuzzo, 
the Second Circuit has decided en 
banc two other cases, U. S. ex rel. 
Marcial v. Fay, Warden and U. S. 
ex rel. Roosa v. Martin, both de- 
cided August 16, 1957, ‘These con- 
cern how to handle the indigent con- 
victed in the light of recent Supreme 
Court decisions. 
Boris I. Bittker, 
School, argued the Lake 
(235 F. 2d 783) and Schaefer Brew- 
ing Company (236 F. 2d 889) cases. 
When he read our July column he 


of Yale Law 
Tankers 


was “tempted to inquire whethe1 
the two judges flanking the three 
who were directly before me were 
imposters’. 

Bittker is “a strick Construction- 
ist”. From our saying “that Mrs. 
Covert (who split her husband with 
an axe in England) and Mrs. Smith 
(daughter of General Walter Krue- 
ger who shot hers in Japan) could 
be court-martialled” he would con- 
clude that “it was General Krueger 


who shot his son-in-law’. Charitably, 
Bittker reminds us of the newspaper 
editor who apologized for a misprint 
this way: 


This newspaper greatly regrets the 
typographical error in yesterday's 
evening edition, when we referred to 
John Jones as “Chef of the police 
force’; we meant, of course to say 
that he was “Chief of the police 
farce”. 


Prolessor 


David W. 
California Law School, whose piece 


Louisell, olf 


with Professor Ronan E. Degnan, of 
Utah Law School, in the Canadian 
Bar Review (34 Canadian Bar Re- 
view 898) caused me to plunge into 
this discussion, calls my attention to 
an American edition of his piece in 
the October, 1956, California Law 
Review (Vol. 44 page 627) . 
Reargument of military 
seems to have become a Supreme 
Court habit. At the October, 1956, 
term three cases were argued (Dock- 
et 710, Trop v. Dulles, Second Cir- 
cuit, unreported; Perez v. Brownell, 
Docket 579, Ninth Circuit, unreport- 
ed; and Nishikawa v. Dulles, Dock- 
et 415, reported below in 239 F. 2d 
135). All three were set down for 
reargument before the entire Court 


cases 


at the October, 1957, term during 
the week of October 28, 1957. 

Perez was born at El Paso, ‘Texas, 
ol Mexican parents and frankly ad- 
mits he voted in Mexico in 1946 and 
went there during World War II to 
avoid military service. He has a wife 
and children in Mexico, but fre- 
quently came to the United States 
representing himself as a Mexican. 
In 1953, Perez presented himself to 
the Immigration Department as a 
United States citizen but was ordered 
deported. From this he appeals con- 
tending that subdivisions (5) and 
(10) of Section 1481 (a) of Title 8, 
United States Code, which deprive 
one of his citizenship if he votes in a 
foreign country (5) or if he goes to 
a foreign country to avoid military 
service (10) are both unconstitu- 
tional. Charles A. Horsky represents 
Perez. 

Nishikawa was born in the United 
States but returned in 1939 to Japan 
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to work as an engineer after gradua- 
tion from the University of Califor- 
nia. Although the trial judge disbe- 
lieved him, Nishikawa claims he 
intended within five years to return 
to the United States but in 1941 he 
was conscripted into the Japanese 
Army and served until September 6, 
1945. He sues to establish his citizen- 
ship. The Ninth Circuit (Hamlin, 
Chambers and Solomon) unanimous- 
ly held Nishikawa lost his American 
citizenship by entering the Japanese 
Army under Section 801c of Title 8, 
United States Code, and by returning 
and remaining over six months in 
the country of his parents under Sec- 
tion 402 of the same title. A. L. Wir- 
in and Fred Okrand represent Nish- 
ikawa. 

Of the three cases, however, much 
the most interesting to me is Trop. 
Born at Akron, Ohio, in May of 
1944, Trop found himself as a serv- 
iceman in jail at Casablanca, French 
Morocco. Jail conditions were “‘intol- 
erable”, he says and he escaped 
twice, once for three hours on May 
9, 1944, and second for about forty- 
eight hours from May 22 to May 24, 
1944. Trop contends that while en 
route from Meknes to Rabat towards 
Casablanca, he turned himself in. In 
any event, Trop was tried on three 
specifications: first, for his two es- 
capes; second, for absence without 
leave for three hours on May 9; and 
third, for desertion for his forty- 
eight hour absence from May 22 to 
May 24, 1944. Convicted of all three 
charges, Trop was sentenced to mil- 
itary prison and dishonorably dis- 
charged. 

When in 1952 at Long Beach, Nas- 
sau County, New York, Trop asked 
for a passport, he was refused on the 
ground that under Subdivision (8) 
of Section 1431 (a) of Title 8, United 
States Code, his conviction for deser- 
tion robbed him of his citizenship 
that he had acquired by birth 
(United States v. Wong Kim Hok, 
169 U. S. 649). Trop sues to estab- 
lish his citizenship and contends the 
statute is unconstitutional. Chief 
Judge Inch in the United States Dis- 
trict Court for the Eastern District of 


New York, ruled against him and 
the United States Court of Appeals 
afhirmed (Learned Hand and 
Swan) to one (Chief Judge Clark, 
dissenting) . 

At the Circuit, the argument of 
Trop’s counsel (Osmond K. Fraen- 
kel) was that Subdivision (8) of Sec- 
tion 1431 (a) of Title 8 violates not 
only the due process clause of the 
Fifth Amendment but the cruel and 


two 


unusual punishment provision of the 
Fighth Amendment. 

There is also a suggestion in 
the briefs of Mr. Fraenkel that the 
penalty is more appropriate for trea- 
son. Fraenkel recalis The Man With- 
out a Edward Everett 
Hale and the 
(Shaughnessy v. United States, 345 


Country by 
Ignatz Mezei case 
U. S. 206) . Of course, if treason, per- 
haps under Toth (350 U.S. 11) and 
Covert and Krueger, only an Article 
III court could dispense such a pen- 
alty. Reading that splendid study on 
treason by Professor Willard Hurst, 
of the Wisconsin Law School, pub- 
lished in the Harvard Law Review 
(See Volume 58 at pages 226, 395 
and 806), leads one to believe that 
the founding fathers feared unre- 
stricted prosecutions for treason 
3 of Article III 
of the Constitution to restrict them. 
The point has been before the 
Court of Military 
series of cases and during Novem- 
1957, that heard argu- 
ment on the point again in Ma- 
jor Alley’s case. (See comment on 
that case and the others by George 
]. Noumair and Albert S. Johnston 
III in the Catholie 
Review, Volume 6, page 56.) 

It is strange that only a conviction 
for desertion robs a military prisoner 
of his citizenship under federal law. 
Nothing like this happens to the 
rapist or the murderer. As the facts 
of Trop’s conviction indicate, “De- 
sertion” and “Absence Without 
Leave” or “AWOL.” are difficult to 
tell apart. In reviewing some 2500 
naval courts martial after World 
War II, Frank Cotter, Felix Larkin, 
Professor Robert Pasley of Cornell 
Law School and the writer found 


and drew Section 


Appeals in a 


ber, court 


University Law 


Law Magazines 








lad convicted of desertion 
AWOL. For 


this reason we questioned the wis- 


many a 
when his crime was 
dom of a statute depriving the de- 
serter of his hationality. (Report page 
321, General Court-Martial Sentence 
Review Board of the Navy, 1946- 
1947.) It did not occur to us that 
the statute might be unconstitution- 
al. We wanted Congress to repeal it 
(See “Jag Justice in Korea” 6 C.U. 
Law Review | at page 6.) 

The Trop case was selected for 
argument before the Yale Law 
School Moot Court in the Spring of 
1957. What a corking selection! And 
what a distinguished Court heard 
the argument (Harrison Tweed, Mr. 
Justice Reed, Judges Bazelon and 
Sobeloff and Dean Griswold). The 
boys (Barry Sidman, Thomas Cecil 
Wray, Jr., and Richard Reisman) 
must have done a splendid job. Mr. 
Fraenkel pays them the high compli- 
ment of filing a special brief on re- 
argument in which he adopts their 
view that under the gross sentence 
procedure of the court martial (Jack- 
son v. Taylor, 353 U.S. 569) you can- 
not be sure that Trop has received 
his “D.D.” any more for his alleged 
desertion from May 22 to May 24, 
1947, than for his two escapes or his 
three-hour AWOL of May 9, 1944. 
Under these circumstances the con- 
tention is that the judgment is equiv- 
ocal. There is force in this argument 
as in Jackson v. Taylor, supra, four 
Justices questioned the gross sentence 
procedure. 

The briefs in all three cases dis- 
cuss three other law review articles, 
“The Loss of American Nationality 
—the Development of Statutory Ex- 
patriations” by Professor John P. 
Roche of the Political Science De- 
partment of Haverford College (99 
University of Pennsylvania Law Re- 
view 25) , “Can Congress Take Away 
Citizenship?” by Professor Harold E. 
Hurst, of Denver Law School (29 
Rocky Mountain Law Review 62), 
and “The Expatriation Act of 1954 
by Professor Milton Konvitz of the 
Cornell Labor School (64 Yale Law 
Journal 1164). 
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this situation in mind, it is impor- 
tant to consider what impact federal 
grants have had on the ability of the 
governors to perform their func- 
tions. 

There doubt _ that 
grants do not ease a governor's role 
as administrative head of a govern- 
ment. It is almost inevitable in a 
grant system that a special channel 
is established between a 
agency responsible for a program 
and a state agency which spends the 
funds. In accordance with statutory 
requirements or in the exercise of its 
own discretion, the federal agency 
will lay down standards with which 
the state agency is asked to comply. 
There may be written regulations 
and requirements for reports. Even 
where supervision is at a minimum 
the channel between the federal 
agency and the state agency carries, 
in both directions, a flow of infor- 
mation and suggestions between offi- 


seems no 


federal 


cials who share interests in their 
common program. Typically the 
channel by-passes the governor's of- 
fice. Federal grants also complicate 
whatever effort a governor may 
make to present a co-ordinated budg- 
et to the legislature, if only because 
the ameunt of federal funds which 
will be available for given purposes 
may be difficult to predict. 

The authors of most of the state 
survey reports were asked to consider 
specifically whether federal aid pro- 
grams had affected the position o! 
the governor either as chief execu- 
tive or as political leader. 

The reports have been summa- 
rized as indicating that “the over-all 
impact of Federal grants on the office 
of Governor and on State adminis- 
tration has apparently been less 
than might have been expected”.5® 
Where the governor's position as 
chief executive, grants aside, is 
strong, this position seems not to be 
seriously impaired by federal aid.®* 
Where the governor's position is 
weak, federal aid was generally not 
identified as a major cause.®8 With 
reference to the governor's position 
as political leader, it was observed 
that in many cases “The political 
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role of the Governor seems to be en- 
hanced by Federal grants’’,®°® at least 
to the extent that he is successful in 
claiming credit for their results, 
Apart from their effect on the 
governors, it is widely recognized 
that federal grants-in-aid and the 
conditions which accompany them 
have had a favorable impact on the 
way in which state functions are ad- 
ministered. The first Hoover Com- 
mission commented that federal aid 
“has improved the administration of 
many State activities’.°° Federal re- 
quirements relating to the systemat- 
ic planning of work programs and 
the reporting of results have fre- 
quently served to introduce these im- 
portant administrative tools to state 
administrative practice. The use of 
more orderly financial procedures 
has been stimulated in many states, 
even though their budget procedures 
may have been complicated. In a 
number of programs federal person- 
forced in- 
creased state use of merit systems. 
On a more subtle level the personal 


nel regulations have 


contacts between federal and state 
employees appear to have encour- 
aged useful interchanges of ideas 
and stimulated the growth of profes- 
sional attitudes. 

While these effects are not with- 
out their drawbacks, there seems to 
be little quarrel with the conclusion 
of the Commission on Intergovern 
mental Relations that “Where used 
effectively, the grant not only has in- 
creased the volume of State and local 
services, but also has promoted high- 
er standards both in service and in 
administration.’’®! 


One characteristic of many federa! 
aid programs has been that they 





56. Roger H. Wells, General Analysis in A 


Survey ON THE Impact FEvERAL GRANTS-IN-AID 
ON THE STRUCTURE AND FUNCTIONS OF STATE AND 
Locat GOVERNMENTS, at puge 4 

57. See Survey Report on Illinois, pages 
144-46; Survey Report on Massachusetts, page 
197: Survey Report on New Jersey, pages 
272-73; Survey Report on Pennsylvania, pages 
335-36; Survey Report on Tennessee, pages 
389-90; Survey Report on Virginia, page 462 

58. See Survey Report on Colorado, pages 
62, 65: Survey Report on New Hampshire, page 
246; Survey Report on Oregon, page 316; Sur- 
vey Report on Texas, pages 408, 410 

59. Wells, supra notes 56, at page 7 

60. Hoover Commission Report at page 30. 

61. Report at page 126 

62. While these agencies “in practically all 


have expanded the functions of state 
governments by encouraging the 
states to assume functions previously 
performed at the local level. This is 
particularly true in the public as- 
sistance and welfare fields. In a 
number of newer grant programs, 
however, federal payments are made 
directly to local governments and 
their instrumentalities. For example, 
grants for slum clearance and urban 
renewal are made to local agencies.®” 
Grants for school construction in 
federally affected areas and grants 
for airport construction are made in 
the same way.®8 In the field of civil 
defense the Commission on Inter- 
governmental Relations recommend- 
ed “that both legislative and admin- 
istrative action be taken to modify 
the present practice of conducting 
civil defense relationships mainly 
through the states. Direct relations 
should be authorized between the 
National Government and critical 
target cities and their support are- 
as,’"64 

Such examples seem to indicate a 
trend toward increasing reliance up- 
on a federal-local partnership, with 
the state governments largely by- 
passed. Thus they may represent a 
more significant form of impact on 
state functions than is inherent in 
federal grants made directly to state 
capitals. 

The potential significance for 
state governments of federal-local re- 
lations is seen most clearly in the re- 
lationships between the Federal Gov- 
ernment and the larger cities. These 
relationships have been encouraged 
by the frequent failure of the cities 
to secure needed services without 
turning to Washington. They have 
been reinforced by the recognition 
on both sides of the importance of 





instances derive their authority from specific 
State urban redevelopment legislation or 
amendments to housing legislation,” (A Der- 
SCRIPTION OF TWENTY-FIVE FEDERAL GRANT-IN- 
AID ProcraMs (June, 1955) submitted to the 
Commission on Intergovernmental Relations, 
page 194), they deal directly with the Federal 
Government in applying for and administering 
the grant funds. 

63. Id. at pages 65 and 33 respectively. How- 
ever in the latter case the Federal Airport Act 
of 1946 provided that a local agency cannot 
submit a proposal for a grant “if the submis- 
sion of such project application by such mu- 
nicipality or other public agency is prohibited 
by the law of such State.” Section 9(b), 60 
Stat. 174, 49 U. S. C. §1108(b). 

64. Report at page 183 
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the city voter to any national ad- 
ministration. 

Now a new social phenomenon is 
arising which presents an even more 
serious challenge to the existing 
structure and functions of state gov- 
ernments. This phenomenon is the 
large urvan region and, in particu- 
lar, the large interstate urban re- 
gion. A recent study by The New 
York Times calls attention to the 
pattern which seems to be develop- 
ing: 


metropolitan areas overlap. 
Cities and suburbs, having grown into 
another, sprawl in vast com- 
plexes of homes, factories and com- 
merce known as urban regions. 
Eighteen such urban regions 
darken the map of the United States. 
The largest extends almost unbroken 
along the East Coast for more than 
six hundred miles—from north of Bos 
ton to below Alexandria, Va. It re- 
quires no superior visions to look at 
the time when much bigger areas 
will be as thickly populated as the 
older “citified” lands, such as Bel- 
gium and the Netherlands.® 


one 


Even where urban regions do not 
spill over state boundaries the prob 
lems they present for state and lo- 
cal governments are immense. When 
the regions cross state lines, the in- 
adequacies of existing governmental 
units become acute. “The hard 
truth of the matter’, asserts Meyer 
Kestnbaum, who was Chairman of 
the Commission on Intergovernment- 
al Relations, “is that we've devel- 
oped an economic unit for which we 
have no political counterpart. . . .’"® 

The implications of the growth of 
urban regions lie outside the scope 
of a discussion of the impact of fed- 
eral subsidies on state functions.®* 
Federal grants neither create such 
regions nor do they provide the 
stimulus for their continuing growth. 
The relevance of these regions to 
the role of federal grants-in-aid in 
our political system lies rather in the 
comment made by the author of one 
of the state survey reports submitted 
to the Commission: 


the people have learned that 
Federal funds can be made available 
for almost any purpose. Knowing this, 
the Federal Government may become 
a modern Deus ex Machina to whom 


the citizen looks for relief when State 
or local governments fail to meet his 
demands.®8 


The urban region breeds, as_ it 
grows, its own special needs for pub- 
lic services. Direct federal aid pro- 
vides one means of trying to meet 
these needs if the efforts of other lev 
els of government prove inadequate. 
The impact on state functions of 
such federal aid to urban regions 
could prove quite substantial. 
V. 

If one sets aside the future impact 
on state governments of federal 
grants made directly to local areas 
and political units, the impact of 
federal subsidies on state functions 
seems to have been that state gov- 
ernments have been encouraged to 
perform new functions, expand ex- 
isting services, and improve their 
administrative techniques. In addi- 
tion, federal grants-in-aid may be 
said to be firmly accepted, in the 
words of the first Hoover Commis- 
sion, as “part of the warp and woof 
of present-day government”.® Yet 
the critics of the existing pattern of 
federal subsidies continue to be nu- 
merous, and they include men of 
both practical and scholarly wisdom. 


One of these is former Governor 


Driscoll of New Jersey, who served 
as Vice Chairman of the Commis- 


sion on Intergovernmental Rela 


65. “Expansion of Cities Alters Patterns of 
Living in U.S.," Tse New York Tres, Janu- 
ary 27, 1957, §I, page 1. Using a different yard- 
stick the Commission on Intergovernmental 
Relations concluded, “Of the 170 standard met- 
ropolitan areas, 23 extend across State bound- 
aries, and 28 others extend up to a State line. 
Forty-three million persons—one out of every 
four—live in metropolitan areas that are now 
or may soon become interstate.” Report at 
page 51. 

66. “Cities Grope for Formula To Govern in 
Atomic Age,” Tae New York Times, February 
3, 1957, §I, page 56. 

67. Survey Report on Ohio, page 312. 

68. For recent reviews of the subject see 
Frederick L. Zimmermann and Mitchell Wen- 
dell, Local Government and State Lines in 
State Government, February, 1957, pages 
35 et seq., and Daniel R. Grant, Federal-Mu- 
nicipal Relationships and Metropolitan Inte- 
gration, in Pustic ADMINISTRATION REVIEW, 
Autumn, 1954, pages 259 et seq. 

69. Hoover Commission Report at page 29. 

70. Driscoll, The Biggest Con Game in Poli- 
tics (Part II), Reaper’s Dicest, January 1957, 
page 63. 

71. Id. at page 67 

72. Leonard D. White, Tue Stares AND THE 
Nation (Baton Rouge: Louisiana State Univer- 
sity Press, 1953), page 3. With Professor 


White's approach compare William Anderson, 
Tue Nation AND THE States, Rivats on Part- 
(Minneapolis 


NERS? University of Minnesota 
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He insists that “interference 
with our right to manage our home- 
town, home-county, home-state af- 
fairs haunts . . . state and local pro- 
grams financed with federal grants-in 
aid”,7° and he recommends that 
we “start doing something about 
this before it is too late”’.7? The 
learned and respected Leonard P. 
White warns “that if present trends 
continue for another quarter cen- 
tury, the states may be left hollow 
shells, operating primarily as the 
field districts of federal departments 
and dependent upon the federal 
treasury for their support.”7? 

The concern of such gentlemen as 
these is heightened by a realization 
that the states have largely lost their 
constitutional protections against 
federal action. As Professor White 
puts it, 


tions. 


: I consider the constitutional 
issue settled conclusively against the 
states. The national government can 
now go a long way under the inter- 
state commerce clause and the gen- 
eral welfare clause; and by grants-in- 
aid it can buy whatever additional 


authority Congress believes desirable. 
73 


Not only are the states no longer ef- 
fectively protected against some 
form of federal participation in most 
of their functions (assuming that as 
< practical matter they rarely find it 
possible to decline federal aid when 
offered), but their own potential 


Press, 1955). (Professor Anderson served as a 
member of the Commission on Intergovern- 
mental Relations.) 

73. White, op cit. supra, note 72, at page 4. 
The present unassailability of the power of 
the Federal Government to spend federal 
funds for public purposes outside the enumer- 
ated legislative fields in Article I, Section 8 of 
the Constitution is both substantive and pro- 
cedural. First, in United States v. Butler, 297 
U.S. i, 66 (1936), the Supreme Court held that 
“the power of Congress to authorize expendi- 
ture of public moneys for public purposes is 
not limited by the direct grants of legislative 
power found in the Constitution.” Second, as 
a procedural matter, a state which wishes to 
challenge the power of the Congress to offer it 
a grant-in-aid is confronted with the position 
taken by the Court in Massachusetts v. Mellon, 
262 U.S. 447, 483 (1923), that such a question 
“is political and not judicial in character, and 
therefore is not a matter which admits of the 
exercise of the judicial power,” while an in- 
dividual citizen is barred from suit by the 
necessity of showing “not only that the statute 
is invalid but that he has sustained or is im- 
mediately in danger of sustaining some direct 
injury as the result of its enforcement, and not 
merely that he suffers in some indefinite way 
in common with people generally.” Frothing- 
ham v. Mellon, 262 U.S. 447, 488 (1923). (These 
last two cases were suits challenging the con- 
stitutionality of federal grants-in-aid to pro- 
mote the protection of the health of mothers 
and infants.) 
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The 1957 Ross Prize Essay 


sources of tax revenue have been in- 
creasingly subject to federal compe- 
tition.74 The Sixteenth Amend- 
ment is an important case in point 
(although, as Professor White is 
quick to note, “No state imposed an 
income tax before 1916 when this 
field was unoccupied. 0) In- 
deed, there are many who would 
identify the problem of sharing 
sources of tax revenues as the critical 
one in federal-state relations.7¢ 

The basic dilemma is that, re- 
gardless of enthusiasm- 
in-principle there may be for the 
preservation of state autonomy, it 
evaporates quickly when the discus- 
sion turns to federal aid in a partic- 
ular program. The reports to the 
Commission on Intergovernmental 
Relations on the impact of federal 
grants in Mississippi, South Carolina 
and Texas illustrate the point. The 
report on Mississippi notes that fed 
eral aid has brought governmental 
functions to a relatively poor state 
which the state would not have pro- 
vided for itself but for which there 
is now substantial public acceptance. 
It concludes: 


whatever 


Mississippi's experience suggests 
that Federal grants and their admin- 
istration must be evaluated in terms 
of the economic and social realities 
of the Federal union as it is today. 
“States rights,” we were told in effect 
by a prominent Mississippi official 
and former legislator, “is a shibbo- 
leth.” Our studies in Mississippi lend 
substantial support to his view. . . .77 


The survey on South 
points out, 


Carolina 


. . « This State is closely identified 
with States rights doctrines of a cen- 
tury ago and the position of the 
States in our federal system is still 
championed vigorously in that area. 
For all of this, we encountered almost 
no one in the State, who had any de- 
sire to reduce any of the existing Fed- 
eral grant-in-aid programs. . . .7§ 

From Texas similar 
ment: 


came a com- 

While the usual temper of the leg- 
islature is conservative and “states 
rights” speeches on the floor are not 
infrequent, individual members are 
disposed to resent any curtailment of 
Federal aid and are usually opposed 
to any overhauling of the State tax 
structure which would allow the State 
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to take on the financing of federally 
aided programs. . . .79 


Thus, in the very quarters where 
federal the 
charge of functions by the states 
might be expected to be opposed on 
grounds of principle, federal subsi- 
dies seem to have achieved a respect- 
ability which is no longer open to 
effective challenge. 

What 
that the Federal Government ought 
neither to perform a function nor 
help the states to do it (which is 
sometimes only a disguised argu- 
ment that nobody should do it) , but 
that the states alone can “do it bet 
ter”. One of the most valuable serv- 
ices performed by the Commission 
on Intergovernmental Relations is 
that it attention on 
weaknesses found in many state gov- 
ernments and has stimulated discus- 
sions such as that held by The 
Eighth American Assembly in Octo- 
ber, 1955.89 That Assembly consid- 
ered “the capacity of state govern 
ments to perform their appropriate 
functions responsibly, democratical- 
ly, intelligently, and efficiently”.®* It 
made a number of significant find- 
ings and recommendations: * 


participation in dis- 


must be proved is, not 


has focused 


1. It found that “Most state legis 
latures do not accurately represent 
the people,” and concluded that “the 
revision of legislative apportionment 
in most states is imperative.”’8% 

2. It found a need to improve the 
legislatures’ capacity to govern, and 
made specific recommendations in this 
direction.*4 


74. Professor White suggests that the turn- 


ing point came “in the course of World War I”: 
“... The federal government acquired 
the right to levy an income tax, which for 
the first time made it possible to obtain 
the funds both for the expansion of its 
own field of activity and for the develop- 
ment of grants-in-aid to the states. It also 
moved into revenue sources hitherto pos- 
sessed by the states: inheritance taxes. to- 
bacco, alcoholic beverages, ard other 
excise taxes, and eventually the gasoline 
tax. There is no constitutional protection 
to the states against this competition for 
revenue. ...” 
White, op. cit. supra note 72, at pages 19-20. 
75. Id. at page 20 
76. For a review of the problem see Chapter 
4 of the report of the Commission on Inter- 
governmental Relations in Report at pages 90- 
116. On an important special aspect of the 
problem see the report to the Commission by 
its Study Committee on Payments in Lieu of 
Taxes and Shared Revenues. 
77. Summary of Survey Report on Missis- 
sippi, page 51. 
78. Summary of Survey Report on South 
Carolina, pages 68-69. 
79. Survey Report on Texas, page 414. 






3. It found a need in most states 
to strengthen the position of the gov- 
ernor (partly to “strengthen party 
responsibility”), and recemmended 
“that the governor’s term be four 
years, that he be eligible for re- 
election, aixd that the voters, rather 
than the constitution, determine how 
many terms he shall have.” It also 
recommended that other steps be 
taken to “assure the governor's ad- 
ministrative leadership” as chief ex- 
ecutive. 

4. It found that in states 
“constitutional or statutory earmark- 
ing of specific taxes for specific pur 
poses” deprives legislatures and gov 
ernors of “the power of the purse,” 
and recommended that the tendency 
“armark” funds be reversed.§5 
5. It found that “The states’ ca- 
pacity to govern is often crippled by 
constitutional limitations on taxing 
and borrowing powers,” and recom- 
mended that these “shackles” be re 
moved. 


many 


to 


This is a lengthy indictment and 
a long agenda. When one adds the 
requirement that the states develop 
techniques of interstate co-operation 
which will be adequate to meet the 
growing needs of the larger metro- 
politan areas, the tasks ahead loom 
large indeed.** Yet, if the states do 
not succeed in becoming more effec- 
live units of government, the past 
impact of federal subsidies on stat: 
functions may seem quite insignifi- 
cant when compared with the im- 
pact of federal action in the future 
in response to continuing demands 
for the services which the American 
people look to government to pro- 
vide. 


Assembly, THe 
Forty-ftcnt States: Tuer Tasks as Po.icy 
MaKERs AND ApMINisTRATORS (Final Report) 
(Columbia University, 1955). 

81. Id. at page 138 

82. Id. at pages 139-40. 

83. Similarly, the Commission found that “in 
most States the rural votes are overwhelm- 
ingly in control of one legislative house, and 
overweighted if not dominant in the other”. 
Report at page 38. 

84. These included annual sessions, adequate 
compensation for legislators, better staff serv- 
ices, and more public hearings on legislative 
proposals. 

85. In this connection the Assembly also 
recommended that Congress repeal require- 
ments that specific revenues be earmarked as 
a condition for certain federal grants. The 
Commission took a similar position. See Rr- 
porT at page 220 (earmarking of taxes for 
hiehway purposes) and page 246 (earmarking 
of license revenues for fish and wildlife pur- 
poses). 

86. The outlook is particularly discouraging 
when it is noted that these problems include 
many which the Council of State Governments. 
founded in 1925, has for years been energeti- 
cally encouraging states to solve. 








xing 
om- 
re 


and 
the 
‘lop 
ion 
the 
'tro- 
om 
do 
fec- 
past 
tat 
nifi- 
im- 
ture 
nds 


ican 





Specifically 
Designed 
for the 

Legal — 
Profession 


December, 1957 + Vol. 43 


1147 








25 and $ 3,000 
$10,000 under 2,800 
9,500 26 2,600 
9,000 27 2,400 
8,500 28 2,200 
8,000 29 2,000 
7,500 30 1,900 
7,000 31 1,800 
6,500 32 1,700 
6,000 33 1,600 
5,500 34 1,500 
5,000 35 1,400 
4,600 36 1,300 
4,200 37 1,200 
3,800 38 1,100 
3,400 39 1,000 
0 


Option prior te age 50 to enroll in the 
companion 50 Pius Plan for an additional 
$5,000 of life insurance without evidence 
ef insurability. 


40 
41 
42 
43 
aa 
45 
46 
47 
48 
49 
50 
51 
52. 
53 
54 
55 





AMERICAN BAR 


ASSOCIATION ENDOWMENT 





SEND FOR DETAILS 
TODAY 














* All A.B.A. members may apply except ‘THecive cath owe 
et 
those members in Texas and Ohio. 
50-54 
$5000 
* Waiver of Premium if totally disabled 
(Up to age 65). 55-59 
$5000 
* Conversion Privileges. 
60-64 
$5000 
* Fast claim service. 
65-69 
* Underwritten by the New York Life In- $5000 
surance Co. 
70-74 
$3000 
* Over 23,547 members presently pro- 
tected with more than $85 millions of 75-79 
insurance in force. $2000 
* Benefits paid on death from any cause. 
$1000 
* Administered by your own group, the 
American Bar Association Endowment. 
ences ‘seam Sate etn apna susan cecaidiain: Wintel ddan enenk andi ee cree cemes 


AMERICAN BAR ASSOCIATION ENDOWMENT 
1155 EAST 60TH ST. 
CHICAGO 37, ILLINOIS 


Gentlemen: 


FOR MEMBERS BETWEEN 50 AND 70 YEARS 


80 and over 


Annual premium 


charge poyable 
each age bracket 


mens oo 


$100 


$130 


$185 


$225 


$225 


$225 


$225 


Please send full information so | can apply for the maximum benefits 
for which | qualify in the low cost Insurance Plan available to A.B.A. mem- 


bers. 
i si 
Me. Day 
EASY Geet NR Sa SAGES, a RARE mR Re a RRS 5s STEMI MR) ca 
ee 
SUI ideal isgdsnatspceitspapiss Aielelictiblcoscbceiclik iliaic aS 






























SN RT ~~ eneeeeeee = 


nt Years 













ARS 


chet 


Years 














Activities of Sections 





WILLIAM F. SEERY ASSOCIATES 


INVESTIGATIONS 


Nationwide Investigative Services by FORMER F.BI 


70 Pine Street, New York 5, N. Y. 


Offices Principal Cities U.S.A. 


Agents 


Whittehol! 4.0767 








Activities of Sections 


Joseph 
TRACHTMAN 


SECTION OF 
REAL PROPERTY, PROBATE 
AND TRUST LAW 


In 1955, the Section established a 
committee to consider the present 
state of the law in connection with 
the relative priority of government 
and private liens, This study was mo- 
tivated by a line of decisions of the 
United States Supreme Court, certain 
provisions of the 1954 Internal Rev- 
enue Code and the Treasury Regu- 
thereto; and 
the 


lations in respect 
forcefully awakened 
practitioner to the possible existence 


general 


of a prior, and frequently secret, fed- 
eral revenue lien in relation to every 
real estate transaction, whether in- 
volving a purchase, mortgage, me- 
chanic’s lien, judgment or some 
other interest in property and in re- 
lation to every mortgage foreclosure 
or other suit in equity involving real 
estate. 

The initial report of the committee 
delivered by Harold L. Reeve, of Chi- 
cago, then Chairman, at the Annual 
Meeting of the Association at Dallas, 
1956, was en- 
the Bar 


Texas, in August, 


thusiastically received by 
throughout the country. 





The Committee, which has been 
continued for the fiscal year 1957- 
1958 under the chairmanship of Earl 
Q. Kullman, of New York, will keep 
abreast of and report on all judicial 
and legislative actions and action of 
the joint technical staff which serves 
the Joint Committee on Internal 
Revenue the Federal 
Congress. The committee will further 


Taxation of 


catalogue the types of questions and 
groups affected by lien problems and 
will co-operate fully with other Sec- 
tion committees having similar objec 
tives. 

The possibility of a joint project 
between this Section, other Sections 
of the American Bar Association in- 
terested in the subject, the American 
Bar Foundation and a university or 
foundation is being explored to the 
end that principles be discovered 
which should govern in a fair solu- 
tion of the problems which exist in 
the area of the powers of the sover- 
eign to enforce collection of taxes 
as opposed to the rights of individual 
taxpayers and the rights of innocent 
third persons in the carrying out of 
normal commercial transactions. 

Joseph Trachtman, of New York 
City, is Chairman of the Section. 





SECTION OF 
ANTITRUST LAW 


Ihe Section of Antitrust Law held 
its Annual Meeting on Saturday, 
July 13, 1957, in the East Foyer of 
the Waldorf-Astoria, New York City. 
Section Chairman Thomas E. Sun- 


derland, of Chicago, Illinois, pre- 
sided. 

After the meeting, at 
which elections were held, the prob- 


business 
lem of mergers and acquisitions 
Bruce Bromley, of 
New York, presented the private 
practitioner's Robert 
Bicks of the Antitrust Division of 
the Department of Justice presented 
the Government lawyer's views. 

Mr. 
annual 


was discussed. 


views and 


Sunderland de- 
paper on “De- 
velopments in Antitrust during the 
Past Year’. 

The meeting was adjourned to 
London and reconvened in the Ball- 
room of Grosvenor House, London, 
on Thursday, July 25. At that meet- 
ing the extraterritorial effect of the 
United States antitrust laws was dis- 


Thereafter, 
livered his 


cussed by Professor Kingman Brew- 
ster of the Harvard Law School, Vic- 
tor R. Hansen, Assistant Attorney 
General in Charge of the Antitrust 
Division, and Arthur H. Dean, of 
New York. Lloyd N. Cutler, Chair- 
man of the Section’s Committee on 
Antitrust Problems in International 
Trade, presided. The principal 
speaker at the luncheon meeting 
which followed the discussion pe- 
riod was Sir Hartley Shawcross, for- 
mer Attorney General of England 
and Chairman of the General Coun- 
cil of the Bar of England and Wales. 
Sir Hartley discussed English restric- 
tive practice legislation. He was in- 
troduced to the luncheon audience 
by former American Bar Association 
President Robert Storey, of Dallas, 
Texas. 

New officers of the Section are 
Herbert A. Bergson, Washington, 
D. C., Chairman, and Hubert Hick- 
am, Indianapolis, Indiana, 
Chairman. 

John W. Gwynne, Chairman, Fed- 
eral Trade Commission, Washington 
D. C., Hammond E. Chaffetz, Chi- 
cago, Illinois, and Robert W. 
Graham, Seattle, Washington, were 


Vice 
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elected members of the Council for 
terms of three years. 





SECTION OF 
LABOR RELATIONS 
LAW 


The 1957 Proceedings of the Sec- 
tion will be the largest and most 
comprehensive volume ever distrib- 
uted to the 1500 members of the 
Section. First of all, there will be 
the important committee reports 
given at the New York meeting 
covering such topics as labor arbi- 
tration, the lawyer's role in improv- 
ing the processes of collective bar- 
gaining, wage-hour legislation, ed- 
ucation in labor relations law, labor 
law periodicals and _ publications 
and membership; secondly, Profes- 
sor Dunlop's provocative address on 
“The Public Interest in the Internal 
Affairs of Labor Organizations”; 
third, the Section meetings in Lon- 
don attended by nearly seventy-five 
Section members will be summarized 
by Past Chairman Robert M. Segal, 
of Boston. Finally, the three princi- 
pal addresses in London by Con- 
gressman Ludwig Teller, of New 
York, Professor Otto Kahn-Freund, 
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of the Law Department of the Lon- 
don School of Economics, and David 
Morse, the Director-General of the 
International Labour Office, will al- 
so be printed in full. 

The comprehensive health and 
wellare resolution adopted by the 
Section at its annual meeting and 
presented to the House of Delegates 
by Section Delegate Theodore Iser- 
man, of New York, was reterred 
by the House at its London meetings 
to the Section of Corporation, Bank- 
ing and Business Law and the Sec- 
tion of Insurance, Negligence and 
Compensation Law for considera- 
tion and report to the House at 
the Midyear Meeting. The resolu- 
tion calls for annual filing with the 
Federal Government by all pension 
and health and welfare funds and 
for regulation of insurance practices 
in these fields. 

As a result of the work by the 
Committee on NLRB Practice and 
Procedure under the co-chairman 
ship of Tracy Ferguson, of Syracuse, 
New York, and Louis Sherman, of 
Washington, D. C., meetings are be 
ing continued with Board Chair- 
man Boyd Leedom and his commit- 
tee for the procedural reforms rec- 
ommended by the American Bat 
Association in the past. 

[he Committee on Education in 
Labor Relations Law under the 
chairmanship of Professor Robert E. 
Mathews of Ohio State University 
Law School is in the process of cir- 
culating a questionnaire to all mem- 
bers of the Section. The data from 
the questionnaire will form the basis 
for the 1958 report by this com- 
mittee. 

Assignments to committees for the 
1958 term are now being made by 
the Section’s new chairman, Gerard 
D. Reilly, of Washington, D. C. 


——o——_ 
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SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


During the Annual Meeting of 
the Association in July, six highly 
successful sessions were held by the 
Section, three in New York and 
three more in London. 

The three sessions in London in- 
cluded a panel discussion on “Cor- 
porate Financing in Great Britain”. 
This was moderated by Malcolm 
Fooshee, of New York, and the par- 
ticipants were three eminent Eng- 
lish lawyers, Godfrey W. R. Morley, 
Charles Hilary Scott and Sir Sam 
Brown, assisted by Prof. L. C. B. 
Gowers, of the Law Department, 
London School of Economics. 

The Committee on Bankruptcy 
held a session on the comparison 
of English and American Bankrupt- 
cy Laws under the chairmanship of 
Harry Gleick, of St. Louis, Missouri, 
and the Committee on Corporate 
Laws held a luncheon session on the 
comparison of English and Ameri- 
can Corporation Laws under the 
chairmanship of George Seward, of 
New York. , 

The success of each of the English 
sessions stemmed largely from the 
generous and able participation of 
exceedingly well qualified English 
lawyers who were specialists in the 
respective fields covered. 

A full report of the foregoing pro- 
ceedings will be published in sub- 
sequent issues of The 
Lawyer. This is circulated to all 
members of the Section as well as to 
leading libraries and law schools. 
Any member of the Association who 
desires to join the Section may do 
so by writing to the Sections Depart- 
ment, American Bar Center, 1155 
East 60th Street, Chicago 37, Illinois, 
and enclosing a check for the $5.00 
annual dues of the Section. 

New committee chairmen include 
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ties; John Mulford, of Philadelphia, 
for the Committee on Federal Reg- 
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ulation of Securities; Mandel Anix- 
ter, of Chicago, Chairman of the 
Committee on Small Business; Wil- 
liam H. Nieman, Cincinnati, Chair- 
man of the Membership Committee; 
and Hubert D. Dallas, 
Chairman of the Committee on Li- 
aison with State and Local Bar Asso 


Johnson, 


ciations. 


Land Title Research Project 


The American Bar Foundation in 
co-operation with the University of 
Michigan Law School is sponsoring 
a “Study of Methods for Improving 
Conveyancing Procedure and Pro- 
moting Marketability of Land 
Titles”. This research project origi- 
nated with the American Bar Asso- 
ciation’s Section of Real Property, 
Probate and Trust Law and has been 
officially approved both by the Amer- 
ican Bar Foundation and the Uni- 
versity of Michigan Law School. 

At its meeting in London in July, 
1957, the American Bar Foundation 
appointed a special committee com- 
posed of Paul E. Basye, of Burlin- 
game, California, Chairman; Charles 
F. Grimes, of Chicago; and Millard 
Vandervoort, of Battle Creek, Michi- 


Bar Activities 
(Continued from page 1141) 
giving practical suggestions for Ar- 
kansas attorneys. 

Friday afternoon was devoted to 
a discussion of estate tax problems. 
An explanation of the new Arkan- 
sas Gifts to Minors Act was given 
by W. P. Hamilton, Jr., of Little 
Rock. J. G. Williamson made sug- 
gestions on gifts in estate planning. 
William H. Bowen, of Little Rock, 


gan, to co-operate with the University 
of Michigan Law School on the proj- 
ect. 
The 
under the direction of Professor Lew- 
is M. Simes, Professor of Law at the 
University of Michigan, who will re- 
tire from the Law School faculty in 


research will be conducted 


June, 1958. He plans to devote a 
year and a half to the study. Profes- 
sor Simes will be aided by research 
assistants provided by the University 
of Michigan Law School. 

The three general areas of the re- 
search are: 

(1) A study of existing legislation 
affecting land titles, including partic- 
ularly statutes of limitation, curative 
statutes, marketable title statutes and 
legislation which limits the duration 


discussed “Problems of Estate Tax 
Deduction”. The highlight of the 
institute was a talk by Professor 
Alan N. Polasky, of the University 
of Michigan School of 
“Marital Deduction in Estate Tax- 


Law, on 


ation”. 

A panel discussion was held on 
“Experience Under the Arkansas 
Probate Code”, with Professor E. B. 
Meriwether as moderator. Judge 


Thomas F. Butt, of Fayetteville; 
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of certain types of interest in land; 

(2) Astudy of land title standards 
which have been approved by bar as- 
sociations in the several states; and 

(3) An investigation of convey- 
ancing practices to determine meth- 
ods for their improvement. 

It is probable that the research 
project will result in publication of 
a proposed conveyancing code, a set 
of model land title standards, and a 
primer of conveyancing. 

Efforts are now being made to ob- 
tain contributions from various foun- 
dations and others who might be 
interested in meeting a budget of ap- 
proximately $35,000 to carry out the 
project. 


Judge Leon Smith, of Blytheville; 
Maurice Cathey, of Paragould; and 
Adrian Williamson, of Monticello, 
were members of the panel. 

Approximately 175 lawyers at- 
tended the institute. It was planned 
by a committee headed by Edward 
L. Wright, of Little Rock, Presi- 
dent of the Arkansas Bar Associa- 
tion, and Dean Joe E. Covington 
of the University of Arkansas 
School of Law. 
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The “Sociological” 
Approach 


(Continued from page 1088) 


tion of the State’s protective power, 
this legislation is clearly so reasonable 
as to be within the legislative compe 
tenc y. 
There was a strong dissent by fou 
Justices who did not subscribe to the 
view that unusual conditions could 
permit a change in the construction 
of the Constitution. Mr. Justice 
Sutherland in his dissenting opinion 


said:5 


A provision of the Constitution, it 
is hardly necessary to say, does not ad 
mit of two distinctly opposite interpre 
tations. It does not mean one thing at 
one time and an entirely different 
thing at another time. 
at once so rational in its application to 
the written word, and so necessary to 
the stability of constitutional princi 
ples, though from time to time chal 
lenged, has never, 
been put within the realm of doubt 
by the decisions of this court. 


This view, 


unless recently, 


It would, of course, be impossible 
in one article to discuss all cases de- 
cided on the points above men- 
tioned, nor is it necessary, as enough 
has been said to illustrate the meth- 
od the Court has used to sustain 
laws which under previous rulings 
would have been held invalid. It is 
not meant to suggest that many ol 
these laws were not honestly passed 
in an earnest effort to relieve pub- 
lic distress nor that the Court failed 
to use its best judgment in an effort 
directed to the same end, but the 
principle of stare decisis was ignored 
and for the most part the beneficent 
results sought could have been ac- 
complished in a legal manner with- 
out interfering with the powers of 
the states. 

An influence which it is widely be- 
lieved may have had an effect upon 
the changes in construction above 
referred to was the impact upon the 
Court of the “New Deal”, or in other 
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words, the Roosevelt Administra- 
When _ this 


came into powel the country was in 


tion. Administration 
the depths of the depression. It was 
a question whether the Constitution, 
which in quiet times “sails upon a 
ride out the 
that 
then existed. Undoubtedly the cries 


summer sea’,>! could 


storm under the conditions 
of the distressed, the rumblings of 
discontent, the demands of the agi- 
tator and the politician penetrate, 
like the sound of many waters, even 
into the quiet of the judicial cham- 
ber, and it cannot be doubted aftect 
the minds of the judges. 

The New Deal 
was impatient that there should be 


Administration 


any interference with its program of 
reform and strenuously insisted that 
laws believed to be beneficial should 
be sustained by the Supreme Court 
as constitutional. This insistence vig- 
orously expressed had its influence, 
but there was also severe criticism of 
the Court and in fact of our 
stitutional system by the New Deal 


con- 


Administration and its adherents. 
President Roosevelt is reported to 
have complained that in an emer 
gency all laws passed by Congress 
had to be constitutional, and Sena- 
Nebraska®? and Fra- 
zier of North Dakota,®* as reported 


tors Norris of 


in the public press, both advocated 
depriving the Supreme Court of the 


power to declare laws unconstitu- 
tional. 
President Roosevelt even went so 


far as to claim that what he called 
The Supreme Court Fight” caused 
the Court to change its decisions.®+ 
These changes necessarily in- 
volved a change of view by some 
individual justices. Chief Justice 
Hughes had a hard enough task to 
administer the Court under condi- 
tions then existing, and it is not sur- 
prising that in some respects he felt 


bound to modify opinions which he 
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had previously expressed. In_ his 
book entitled The Supreme Court of 
the United States, he said: 


Stability in judicial decisions is of 
no little importance in obtaining re 
spect for the court’s work.55 


Referring to the Legal Tender 


Cases ,5® he said: 


There can be no objection to a con 
scientious judge changing his vote, 
but the decision of such an important 
question by a majority of one after 
one judge had changed his vote 
aroused a criticism of the Court which 
has never been entirely stilled.57 


In later paragraphs he said: 


. while the meaning of consti 
tutional guarantees never varies, the 
scope of their application must ex 


50. Id. at 448-49. 

51. 1 Bryce, THe American COMMONWEALTH, 
310 (1899). 

52. PHILADELPHIA Recorp, June 3, 1935. 

53. PHILADELPHIA INQurRER, March 9, 1936. 
The distinguished Senator reminded the pub- 
lic that judges who declared an act of the Eng- 
lish Parliament to be unconstitutional and 
void were beheaded. 

54. In Cottrers for September, 1941, appears 
an article entitled “The Fight Goes On” in 
which he wrote concerning the changed atti- 
tude of the Court: “The court yielded. The 
court changed. The court began to interpret 
the Constitution instead of torturing it. It was 
still the same court with the same justices. No 
new appointments had been made. And yet 
beginning shortly after the message of Feb- 
ruary 5, 1937 (proposing the court packing 
plan). What a change .. . it would be a little 
naive to refuse to recognize some connection 
between these decisions (overturning earlier 
decisions) and the Supreme Court fight.” 

55. Hughes, THe Supreme Court or THE 
Untrep States, 53 (1928). 

56. 12 Wall. (U.S.) 457 (1872). 

57. Hughes, Tue Supreme Court or THE 
Unrrep States, 54 (1928). 
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pand or contract to meet the new and 
different conditions con- 
stantly coming within the field of 
their operation. In a changing world, 
it is impossible that it should be oth- 
erwise. But although a degree of elas- 
ticity is thus imparted not to the 
meaning, but to the application of 
constitutional principles, statutes and 
ordinances, which, after giving due 
weight to the new conditions, are 
found clearly not to conform to the 
Constitution, of course, must fall.58 
+e 


which are 


. it must be remembered that 
production—coal mining, for example, 
—is mot interstate commerce and the 
power of Congress does not extend to 
its regulation as such.5® 


The Chief Justice expressed the 
same view in Carter v. Carter Coal 
Company.® In his concurring opin- 
ion, he said®! 
regulate 
merce among the several States is not 
a power to regulate industry within 
the States. 


. the power to com 


and that: 


. . . Congress may not use this pro- 
tective authority [to regulate inter- 
state conimerce] as a pretext for the 
exertion of power to regulate activities 
and relations within the States which 
affect interstate commerce only indi 
rectly. Otherwise, in view of the mul 
titude of indirect effects, Congress in 
its discretion could assume control of 
virtually all the activities of the peo 
ple to the subversion of the funda 
mental principles of the Constitution. 
If the people desire to give Congress 
the power to regulate industries with- 
in the State, and the relations of em 
ployers and employees in those indus 
tries, they are at liberty tc declare 
their will in the appropriate manner, 
but it is not for the Court to amend 
the Constitution by judicial decision. 


[Italics added.]®2 


That this is sound law is scarcely 
to be questioned, but the Chief Jus 
tice considerably modified his views 
thereafter as shown by later cases, 
in which he with the ma 
Sunshine Anthracite 


Adkins,®= in 


voted 


jority. See 
Coal Company v. 
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which the Carter was in 


effect 


case 


overruled, and other cases, 
to some of which reference has been 
made, holding that production hav- 
ing an indirect and in some in- 
stances an extremely tenuous effect 
on interstate commerce, could be 
regulated under the interstate com- 
merce power. 

It is also to be noted that in New 
State Ice Company v. Liebmann** 
the Chief Justice, together with Mr. 
Justice Roberts, voted with a major- 
ity of the Court holding that the 
manufacture of ice cannot be regu- 


lated by law, and said:® 

Here we are dealing with an ordi 
nary business, not with a paramount 
industry upon which the prosperity 
of the entire state in large measure 
depends. I: is a business as essentially 
private in its nature as the business of 
the grocer, the dairyman, the butcher, 
the baker, the shoemaker, or the tai 
lor. . . . [Italics added.] 


Nebbia v. New York,® 
both of these justices voted that the 


whereas in 


business of the dairyman could be 
regulated and the prices of his prod 
ucts fixed by law. 

The change of vote which has 
been most criticized is that of Mr. 
Justice Roberts on the validity of a 
law regulating the wages of women 
Such a 
law was held to be unconstitutional! 
Children’s Hospital. 


The question again came before the 


and children in industry. 


in Adkins v. 


Court in Morehead v. New York ex 
rel. Tipaldo,®* decided June 1, 1936. 
In this case the Court with four dis- 
sents affirmed the rule as announced 
Children’s Hospital, 
Justice Roberts voting with the ma 


in Adkins v. 


jority. Ten months later a similar 
law was involved and its validity sus 
West Coast Hotel Co. v. 
1937; 


tained in 
Parrish,®® decided March 29, 


Adkins v. Children’s Hospital was 
overruled, Justice Roberts having 


changed his vote. 


The Reason .. . 
Justice Roberts Explains 
In the meantime the New Deal 
had been overwhelmingly approved 
at the election in November, 1936, 
and the President’s “Court-packing” 
plan had been announced. This nat- 
urally led to the question whether 
Justice Roberts’ change had been in- 
fluenced by these facts. He evidently 
felt the criticism, for he prepared a 
memorandum in explanation of his 
action, which having been left with 
Frankfurter, was by him 
made public after Roberts’ death."° 


Justice 


Justice Roberts’ explanation is 
that he affirmance in 
the Morehead case under the im- 
pression that the only point being 
decided was that there was no dis- 
tinction between it and the Adkins 


voted for 


case, although the opinion in the 
Morehead case fully reaffirmed the 
doctrine of the Adkins case. 

In the opinion for the Court in 
the Parrish case, the Chief Justice 
gave the same explanation for the 
Court’s change of decision within so 
short a time. This explanation is 
apparently accepted as satisfactory 
by Dean Griswold of the Harvard 
Law School™! but not by Robert H. 
Jackson (afterwards Mr. Justice Jack- 





58. Id. at 197-98 

59. Id. at 234 

60. 298 U.S. 238 (1936). 

61. Id. at 317 

62. Id. at 317-318. 

63. 310 U.S. 381 (1940). 

64. 285 U.S. 262 (1932) 

65. Id. at 277. 

66. 291 U.S. 502 (1934) 

67. 261 U.S. 525 (1923). 

68. 298 U.S. 587 (1936). 

69. 300 U.S. 379 (1937). 

70. See 104 U. or Pa. L. Rev., 314-15 (1955) 

71. See U. or Pa. L. Rev. 340-42 (1955), in 
which Dean Griswold also mentions other cases 
in which Justice Roberts changed his mind, 
but without criticising him. 
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son) who says that the Chief Justice 
disposed of the New York case”: 


. by asserting that the New York 
attorneys had not asked the Court to 
reconsider .ne constitutional questions 
decided in the Adkins case and that, 
therefore, those questions were closed 
to the Court’s inquiry in the case of 
the previous June. This doctrine that 
the Court would apply bad constitu 
tional law to a case unless the lawyers 
asked it specifically to correct itself 
was a bit of face-saving for the Court. 
Professor Thomas Reed Powell, in 

Some Aspects of American Constitu- 
tional Law,"* says that the Chief Jus- 
tice’s explanation of the change of 
decision “is a story that should bring 
blushes to those who joined in the 
official narration”. 


These caustic comments make 
further comment unnecessary. 
The decisions, some of which 


have been mentioned above, depart- 
ing from views believed to be settled 
by many former decisions of the 
Court, have led to a great increase 
in the legislative power of the cen- 
tral government, especially in the 
particulars above indicated and in 
some instances of the states also. 
Political pressure such as above 
described was of course the very 
thing warned against by the makers 
of the Constitution, and which 
caused them to establish the judicial 
department in such a manner that, as 
they thought, it could be indepen- 
dent. There were some, however, 
who doubted. Mr. Justice Gibson, 
one of Pennsylvania’s greatest judg- 
es, as far back as 1825 said in a dis- 
senting opinion in Zakin v. Raub:*4 
Once let public opinion be so cor- 
rupt, as to sanction every musconstruc 
tion of the constitution, and abuse of 
power, which the temptation of the 
moment may indicate, and the party 
which may happen to be predomi 
nant, will laugh at the puny efforts of 


a dependent power to arrest it in its 
course. 
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The danger was well understood 
when the Constitution was under 
consideration. James Wilson said:*® 


Nothing is more to be dreaded than 
maxims of law and reasons of state 
blended together by judicial author 
ity. Among all the terrible instru 
ments of arbitrary power, decisions of 
Courts, whetted and guided and im- 
pelled by considerations of policy, cut 
with the keenest edge, and inflict the 
deepest and most deadly wounds. 

It was of course recognized that 
such influences could be resisted on- 
ly by uncommon fortitude on the 
part of the judges “where legislative 
invasions of it [the Constitution] 
had been instigated by the major 
voice of the community”. 

In Story, Commentaries on the 
Constitution of the United States,” 
it is said: 

Few men possess the firmness to re- 
sist the torrent of public opinion; or 
are content to sacrifice present ease 
and public favor in order to earn the 
slow rewards of the conscientious dis- 
charge of duty; the sure but distant 
gratitude of the people; and the se- 
vere but enlightened award of pos 
terity. 

The serious question which con- 
fronts us now is whether constitu- 
tional government has broken down. 
Whether the American theory that 
tried and true principles of govern- 
ment may be enshrined in a written 
constitution and entrusted to the 
courts for their protection, has prov- 
ed to be illusory. Although Chief 
Justice Hughes said in Carter v. Car- 
ter Coal Co., as quoted above:™8 “Tt 
is not for the Court to amend the 
Constitution by judicial decisions”, 
he later went along with decisions 
which had that effect, and the late 
Justice Jackson asserts that the Court 
does in fact amend the Constitution 
by its decisions. * An excellent state- 
ment of the opposing view is con- 
tained in the dissenting opinion of 


Mr. Justice Sutherland in West 
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Coast Hotel Co. v. Parrish,® as fol- 
lows: 


It is urged that the question in 
volved should now receive fresh con 
sideration, among other reasons, be 
cause of “the economic conditions 
which have supervened”; but the 
meaning of the Constitution does not 
change with the ebb and flow of eco- 
nomic events. We frequently are told 
in more general words that the Con- 
stitution must be construed in the 
light of the present. If by that it is 
meant that the Constitution is made 
up of living words that apply to ev- 
ery new condition which they include, 
the statement is quite true. But to say, 
if that be intended, that the words of 
the Constitution mean today what 
they did not mean when written—that 
is, that they do not apply to a situa- 
tion now to which they would have 
applied then—is to rob that in ru- 
ment of the essential element wi.ich 
continues it in force as the people 
have made it until they, and not their 
official agents, have made it otherwise. 


If it be admitted that the Court 
may change the Constitution by con- 
struction whenever it sees a need 
therefor, constitutional government 
as we have known it and as it was 
visualized by its founders has indeed 
ceased to exist. 

Under the pretense of regulating 
interstate commerce or of taxing for 
the general welfare, Congress under 
the present view of the Supreme 
Court may regulate or even prohib- 


72. Jackson, THe Srruecte ror Juprcrat Svu- 
PREMACY, 208 (1941). 

73. 53 Harv. L. Rev. 529, 549 (1942). 

74. 12 S. & R. 330, 355 (Pa. 1825). 

75. I am indebted to my friend, Theodore 
W. Reath, Esq. for this statement of James 
Wilson, which was made in a lecture at the 
Law Schooi of the University of Pennsylvania 
in 1792. 

76. Hamilton, Tue Feperauist, No. 78 (Hal- 
lowell’s Ed. 1831, at 389). 

77. Volume II, paragraph 1619. 

78. Note 62, supra. 

79. Jackson, THe Supreme Court in THE 
AMERICAN SysTEM OF GOVERNMENT, 56-58 (1955) 
“Only those heedless of legal history can deny 
that in construing the Constitution the Su- 
preme Court from time to time makes new 
constitutional law or alters the law that has 
been. .. . The difficulties of amendment are 
such that many look to interpretation rather 
than amendment as a means of change.” 

80. 300 U.S. 379, at 402. 
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it the activities of substantially any 
business within the United States.*! 

The reputation of the Supreme 
Court has suffered certainly in the 
opinion of the legal profession and 
probably more generally by reason 
of its instability as shown by the fre- 
quent overruling of its own recent 
decisions, caused largely by changes 
of opinion of individual judges, its 
disregard of precedents which were 
believed to have settled the law, and 
most of all by a method of constru- 
ing the Constitution to attain a de- 
sired object, although in effect the 
Constitution is amended and _ the 
balance of power between the Fed- 


eral Government and the states se- 


Artificial Insemination 
(Continued from page 1092) 


Dictionary: 


Legitimacy ‘The state of being born in 
lawful marriage. 

Illegitimacy The status of a child 
born of parents not legally married 
at the time of birth. 

If the higher courts should ulti- 
mately decide that the child born 
as a result of artificial insemination 
is illegitimate then statutes in the 
various states involving bastardy 
would be encountered. Again, by 
definition, a bastard is one born of 
an illicit connection and before the 
lawful marriage of its parents. 
Souviers Law Dictionary says, “A 
child is a bastard if born during 
coverture under such circumstances 
as to make it impossible that the 
husband of his mother can be his 
father.” 

Certainly no one can argue that 
the husband is the biologic father of 
a child born to his wife through the 
means of artificial insemination 
when the semen is that of a donor. 
He cannot in my opinion legitima- 
tize such a child by his written con- 
sent to the use of artificial insemina- 
tion by means of a donor, and 1 
doubt very much whether such con 


sent would be enforceable by a court 


as a contract to adopt the child. 
Property RiGuts OF CuiLp. An il- 
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riously disturbed. 

It is not for this writer to say that 
these decisions of the Supreme Court 
are wrong, but it is respectfully sug- 
gested that a method of construing 
the Constitution so as to make it ap- 


legitimate child in Illinois is the heit 
of its mother and of any maternal 
ancestor and of any person from 
whom its mother might have inher- 
ited. He does not inherit from his 
natural father. 

The property rights of the child 
then are definitely a matter of great 
legal cqncern. Can he or she inherit 
from the husband of his mother un- 
less he or she is adopted by the hus 
band? 

Certainly before a husband and 
wife consent to the use of artificial 
should both be 
advised as to the consequences of 


insemination they 


the present uncertain legal position 
in regard to this medical process. 
We know now that one Illinois 
court has held that artificial insem 
ination, when the donor is a third 
party, with or without the consent 
of the husband, is contrary to public 
policy and good morals and con- 
stitutes adultery on the part of the 
mother. A child so conceived is not 
a child born in wedlock and is there- 
fore illegitimate. As such, it is the 
child of the mother and the father 
has no right or interest in the child. 
It is quite possible that the courts 
will consider the welfare of the 
child to be born must be given the 
prime consideration as opposed to 
the happiness of the marriage and 
satisfaction of the mother. 
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ply to a desired object may be car- 
ried too far. 





81. See the earlier views of the late Chier 
Justice Hughes as expressed in his book Tue 
Supreme Court or tHe Unrrep STarTes, pages 
39-40. 


Other Complications. . . 
Civil and Criminal Laws 


The criminal and civil laws which 
might conceivably be involved with 
the practice of artificial insemina- 
tion are numerous. For instance: 

1. The doctor might be held lia 
ble for not using the degree of care 
required in cases where the opera- 
tion is unsuccessful. Is he an insuret 
of the success of his experiment? 

2. Does the husband have a legal 
remedy against the doctor when he 
introduces into the body of his wife 
the semen of some other man? 

3. To what extent in law may the 
husband and wife release the doctor 
from liability for negligence in the 
selection of the donor? 

4. Did the doctor and the wife 
commit adultery? 

The criminal! code, in many states 
provides persons 
who are accessories to a crime either 
committed. 


punishment for 
before or after it is 
These statutes make any person who 
is a party in any way to the com- 
mission of a crime liable for pun- 
ishment. 

5. It is possible that the doctor 
may be charged with conspiracy. It 
may be alleged that the doctor con- 
spired with the wife to connive or 
Legitimate chil 
dren of the spouses, or of one spouse, 


commit adultery. 
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Artificial Insemination 


a new spouse upon a subsequent 
marriage or other interested parties, 
may charge that the doctcr con- 
spired to deprive them of their 
rightful estate. 

6. Are the rights of the wife of 
the donor in any way violated? 
Should not her consent also be ob- 
tained? 

7. If the artificial insemination is 
performed without the husband's 
consent, husband 
some right of action against the doc- 
tor for invading his marital rights? 


does_ the have 


From the above, it is evident that 
all the parties to artificial insemi- 
nation are treading on dangerous 
ground. It is impossible at present 
to state definitely whether the law 
will countenance their conduct. 

The practice by some doctors of 
mixing the semen of the husband 
and the donor does not seem to aid 
in resolving the various problems 
already posed. It simply adds one 
more unknown factor to complicate 
further the question. The fact that 
no one can with certainty determine 
who the biologic father is does not 
answer the moral question of wheth- 
er it is against public policy and re- 
ligious beliefs to use the semen of a 
donor. To some people this might 
be more obnoxious 
than to know with certainty that the 


and immoral 


father was not the husband of the 
wife. A court could still hold that 
the use of the donor’s semen con- 
stituted adultery. This also holds 
true, I believe, in the use of frozen 
semen. The act of artificial insemi- 
nation is still present even though the 
donor’s semen has been held in a 
bank to be used as called for. 

The very fact that secrecy is in- 
volved in the process of artificial 
insemination is frightening. If the 
process requires such secrecy is it 
not evident that it is against public 
policy? A secret, like murder, will 
eventually become known. 

It is asserted that adoption will 
provide for the child’s rights and 
protect its interests. The act of 
adoption, however, tends to destroy 
the secrecy which seems so desirable 
in a case of artificial insemination. 
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Then, too, the adoption statutes of 
the states differ. The procedure of 
adoption is not open to the parties 
in all states. The statutes in some 
states do not permit natural parents 
to adopt their own children. In 
those states fathers and mothers can- 
not legitimatize their illegitimate 
children by adoption. 

This presents a complex situation 
because the husband could adopt a 
child born to his wife by means of 
artificial insemination when _ the 
donor’s semen was used but his wife, 
the mother of the child, could not 
adopt her own child. As to the 
mother the child would still be ille- 
gitimate but by adoption the child’s 
legal father would be her husband. 

Consanguinity. There is another 
legal aspect which I think is most 
important. The possible violation of 
the law concerning consanguinity 
can occur through complete igno- 
rance of the parties. Supposedly only 
the doctor knows the donor of the 
semen in each use of the technique 
of artificial insemination. The rec- 
ords which would be needed to con 
trol this aspect would eventually be 
monumental. I submit that it is a 
tremendous trust to put in the 
hands of a profession, and its mis- 
use or careless operation could lead 
to serious if not disastrous results. 
Then, too, there is the possibility of 
the mixing of the blood as between 
races, which could be done eithe: 
carelessly or intentionally. Is this 
trust one which the doctor and his 
profession can afford to assume? 

Proposed Legislation. In at least 
five states of the Union—Virginia, 
New York 
and Indiana—bills have been pre- 


Wisconsin, Minnesota, 
sentvd to the respective legislatures 
foy the express purpose of legitima- 
tizing a child born as a result of ar 
tificial insemination when the con- 
sent of the husband and wife has 
been obtained. So far none of these 
bills has ever come out of the com- 
mittee for vote of the legislature. 


Discussion 


Up to this point I have intro- 
duced numerous views of inquiry in 


order to lay bare the legal and so 
cial environment in which the basic 
problem must be answered. Lawyers 
are thought to possess a trained ca- 
pacity for predicting legal relation- 
ships on specific facts for clients. 
That is to say, what will the courts 
do in a given case. The subject | 
have been speaking about contains 
some sensitive areas. It would be 
foolhardy to overlook the standards 
married 


of conduct for couples 


which have long been impressed 
upon them by religion, society and 
the legislature. Sanctity of the mar 
ital relation and stability of the 
home are phrases which permeate 
the entire subject of artificial insem- 
ination. Those terms can mean all 
manner of things and are not sus 
ceptible of closed definition. 

Legal problems arising from the 
act of artificial insemination present 
cases of first impression. They will 
be resolved, I dare say, by interpre 
tation from closely analogous prec- 
edent unless some modern specific 
statute intervenes. The subject of 
artificial insemination is highly con- 
troversial. Change always provokes 
those who slumber on assumed cer- 
tainties. Consonant with the sound- 
est principles which have long 
guided medicine and law, I would 
recommend establishment of com- 
mittees from each profession, work 
ing through and co-ordinating with, 
our respective associations, on the 
subject at hand. I perceive no sound 
reason for waiting for some tragic 
situation to arise which can be only 
tardily utilized as a test case involv- 
ing some one phase of artificial in 
semination. It is quite evident that 
a very thorough study of the subject 
should be made by all the various 
groups and _ professions interested, 
including legislators in each state, to 
the end of adopting some uniform 
statute, 
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Volume 133-2nd; Sup. Ct. Reptr. through Volume 
75; Shepherd Ill. and U.S. Citators through 
1956; U.S. Code Ann. complete with 1956 Supp.; 
Smith-Hurd Ann, Siat. complete with 1956 Supp.; 
also U.S. Sup. Ct. Digest complete with 1956 
Supp. Steel bookcases, complete furnishings, in 
cluding 10 ft. conference table with 8 leather 
armchairs. Box 7N-7. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 
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RICHARD BOWEN, DETROIT 27, MICH 

26 years’ experience. Qualified in all courts 
Completely equipped laboratory, 10023 Hubbell 
Ave. VErmont 7-6454 


VERNON FAXON, EXAMINER OF QUES 

tioned documents. Opinions rendered re: Hand 
writing, typewriting, erasures, interlineations, sub 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele 
phone: CEntral 6-1050 
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Pittsburgh 22. Pa. Office telephone: ATlantic 
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Completely equipped laboratory. Photographic ex- 
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BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting, typewriting and inks. Qualified ex- 
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Denver, Colorado. Phone: AComa 2-2360. 


LINTON GODOWN, MEMPHIS, EXAMINER 
handwriting, signatures, typewriting, inks, alter 
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Member ASQDE. 1830 Exchange Bldg., JAckson 
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HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
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relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questiened Document Examiners 





LUKE S. MAY, CONSULTING EXPERT & 

examiticr of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts. 
all types disputed papers. Phone Elliott 2445, 843 
White-Flenry-Stuart Building, Seattle 1, Wash 
ington 


M. A. NERNBERG, EXAMINER OF DIS. 

puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 


WM. H. QUAKENBUSH—30 YEARS’ EXPE. 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Rox 424, Lawrence, Kansas. 








KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations 





(HARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540 





DR. WILMER SOUDER, CONSULTANT. RE 

ports. Exhibits. Testimony. 30 years’ experience 
in State and Federal Courts while a career mem- 
ber Scientific Staff, National Bureau of Standards. 
3503 Morrison St., N. W., Washington 15, D. C. 
Phone: WOodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE. 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394. 


HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents, 40 
years’ experience. Charter member ASQDE, 
George B. Walter, Linton Godown, Associates. 
Phone: CEntral 6-5186, 100 North LaSalle Street. 


Chicago 2 
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ATTORNEY—-MULTIPLE LINE INSUR 
ince company requires attorney in its Home 
Office Law Department—-Baltimore, Maryland. 
Previously legal research experience necessary, 
preferably in insurance field. Age 25-40, Please 
mail complete details of experience, and educa- 
tion (all replies confidential) to Box 7D-3 





MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background ot 
effective cooperation with attorneys, accountants. 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING. 
INC., 192 Nassau Street, Princeton, New Jersey 
(PRinceton 1-4200). 





JANYE GARLINGTON PRUITT, 892 NA- 
tional Press Building, Washington 4, D. C. Au- 
thor, Historian, family lines, Member D.A.R., 
A.A.U.W. 
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POSITIONS WANTED 





YEARS’ 
phases 


ADMIRALTY ATTORNEY. TEN 
broad, intense experience all main 
maritime law. Suited for law firm or corpora- 
tion which can utilize such background. Will 
relocate at ocean or St. Lawrence Seaway port 


Box 7D-1. 





LAW REVIEW. 
attorney large 


labor field. 


ATTORNEY; 31; 
7 years’ practice; presently 

corporation. Considerable experience 

Desires permanent location. Box 7D-2. 


COIF: 





YORK, 35. EXCELLENT 
and trial work. Especially 
Box 7D-4. 


ATTORNEY, NEW 
background general 
interested in aviation, 


TRIAL LAWYER 
experience; relocate 
7D-5, 


AGE 37; 7 
West, Middle 


YEARS' 
West. Box 


WOMAN ATTORNEY; 31; ADMITTED IN- 

diana Bar; 7 years’ law firm experience, general 
practice, research. Desires position with law firm 
or corporation. Will relocate. Box 7D-7. 





ATTORNEY, 29, MARRIED, 3-% YRS' EX- 

perience, formerly associated with leading Com- 
pensation attorney, now has successful private 
practice in South; Civil trial experience in State 
and Federal Courts; desires to re-locate in West 
with firm or individual. Box 7D-6. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Bentitey & Srtmon, 

Ixc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
hench and har 





TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAILABLE 
for consultation and court testimony. Box 


6JL-2. 





CONSULTING BIOLOGISTS—POLLUTION 
Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, PhD. 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 








CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst—Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Rox 78-1. 


CHEMIST AND CHEMICAL ENGINEER 
25 years’ experience—petroleum, gas, petro 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 


Texas, Dlamond 2-5456. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—-Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. RE- 


public 7-7866 











Notice by the Board of Elections 


The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1958 Annual Meeting and 
ending at the adjournment of the 
1961 Annual Meeting: 

Arkansas Minnesota 
Colorado Nevada 
Delaware New Hampshire 
Georgia New York 
Idaho Ohio 
Indiana Oregon 
Louisiana Rhode Island 
Maryland Utah 

West Virginia 

Nominating petitions for all State 
Delegates to be elected in 1958 must 
be filed with the Board of Elections 
not later than March 28, 1958. Peti- 
tions received too late for publica- 
tion in the March issue of the Jour- 
NAL (deadline for receipt January 
$1) cannot be published prior to dis- 
tribution of ballots, which will take 
place on or about April 4, 1958. 


Forms of nominating petitions 
may be obtained from the Headquar- 
ters of the American Bar Association, 
1155 East 60th Street, Chicago 37, 
Illinois. Nominating petitions must 
be received at the Headquarters of 
the Association before the close of 
business at 5:00 p.m., March 28, 
1958. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Delegate 
is to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 
nominating a candidate for the office 
of State Delegate for and from such 
state. 


Only signatures of members in 
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good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. Each 
nominating petition must be ac- 
companied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to be 
held within thirty days after the 
time for filing nominating petitions 
expires. 


Boarp OF ELECTIONS 

Walter V. Schaefer, Chairman 
Harold L. Reeve 

Robert B. Troutman 
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AMERICAN JURISPRUDENCE 


Turn confidently to American Jurisprudence whenever you have 

a legal problem calling for case authority, rules and interpretations. 
Governing principles of the law are set forth succinctly, 

and their qualifications, limitations and exceptions fully stated. 

Am Jur is your complete, modern and reliable text statement of the law. 
It is your quick answer book for all kinds of problems 


. . . really indispensable to a modern and busy lawyer's library. 
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LEADERSHIP 


“West” STATUTES — State and Federal 


“West” REPORTERS—State and Federal 


“West” DIGESTS — State and Federal 


are acknowledged leaders 
in their fields! 








The “WEST” label is your | 
INSURANCE POLICY 
of accuracy and completeness 
in the preparation 
of any case 
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